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Chapter IV Introduction

1.1 Brief Introduction and B ackground

Taiwan, being recognized bwternationalLabaur Organization (ILO)as one of the
largest host statef foreign domestic workers among Middncome Asian countrie’s,
has over25 years ofhistory of receiving foreggn workers Although there has been
continuougncreasing demands for foreign domestic workges these workers are still
not safeguarded by any legal protectidfot applicable @ Taiwanesebasic labar
protection laws, the foreigdomestic workerbavebeen suffering from unfair whking

conditions andhuman rights abusés various forms

The exploitations and suppressions mainlynecfrom three layers: thdase private

employment agencies and the employers who hire foreign domestic workerstafbe
has been deeming foreign workengrelya s ‘ g u e s By establisig agsota.
systemand exertingestrictions on thir freedom to transfer worlg strict framework
for working has been imposed on foreign worke®snce the public owned foreign

wor ker s i ntroductory channel still has r at
in charge offoreign domestic workers theprivate employment agencyhe agencies

provide servicesin a wide rangefrom recruiting, management to overstae foreign
domesti c wor Rsebeirgy’inthe interonediator pasison, which hias most

information and access to bathe employet sideandt he wor k ehave givers i d e . I
the agencies enough power to control the whole market. Without sufficient preventive
measures and legal responsibility, the agencies have fostereidhoiaton and have

conducted direct anohdirect human rights abuses towards foreign domestic workers.

As for employers, beinghe superior of domestic workers and living in the same
household, they areftenthe most direct and common perpetraRegardless of which

layer, it will rely on adequate policy and regulations to avoid and terminate these

exploitaions and suppressisn

! International.abourOrganizationnternational labour migration. A rightbased approagh29 April
2010, p.97



Taiwan has signed and voluntary bond by several international human rights treaties
recent yearswhich has spurred more discussion and effort to look into the situation of
foreign domestic workers. In most of the research, to®kbgical angle was taken to

see the integration of foreign domestic workers foalis on their relationships with
employers. There has been few research concentrating on the role and responsibility of
private employment agenciegnder the Taiwanese cext, despite they are an
important stakeholder in the issue. Through discovering the private employment
a g e n aoleeirs the triangular relationship in between the agencies, workers and
employers, theidirect violatiors of laws and negative influences tre treatments of

foreign domestic workersave been found.

This research aims at highlighting the importance to regulate private employment
agencies. Especially under the Taiwanese context, the governmemtdrgsassively

not intenening the foreignabor markets, butelying on private employment agencies

to managetheir recruited foreign workersYet there areno corresponding legal
respnsibilities for most of the misconducts carried out by private employment agencies
which has ledto wo r k &igh’velnerability and alack of adequateremedation
channels. Thus bynvolving international standardghis researctwill examine the
existing domestic regulations on private employment agencies, and fdrseuson

on the possibilityto increase reasable responsibilities and corresponding penalties.
Also, an analysis of theupport and oppositiopowersin Taiwaresepolitical sphere

will be included to assess anthakean overdl policy suggestiorwhich could truly

contribute to this issue and be izat

1.2Research Questions and Methodology

The following is thehree main research questions:
1) What is the role of recruiting agencies fabor conditions of domestic workers in
Taiwarf?

2) In how far have Taiwanese policies and regulations deafing with problem of



foreigndomestiowvorkers?
a) Are there any measures or regulations taken to resolvertidems resulting
from recruitment agenci@s
b) Have these policies and regulations been enough for improving foreign domestic
w o r k econditions? Are they following international suggestions and
standards?
3) Why ae the regulations not effective anchevare the actors in the struggle for
improving the working conditions?
a) What are the power relatiobghind this issug
b) Whatwould be a way forward?

These research questions will be answered with the approach of a policy analysis, with

the assistance of inductive method and documentary anaBysigeviewing relevant

documentary evidencethe factual situatioof private empp y ment agenci es’ p
will be given anddisclosedAf t er i denti fying the agencies’

domestic worker s | i vcurrern judicial andgolivea realities he f ac
will be taken into discussion. By includingtemational suggestions, the dynamics of
all the interest players and groups in the issue of foreign domestic warkeatvay to

possible solutions expected to reveal

Starting fromChapterll, a broad picture of the overall situation of foreignmestc
workers in Tawanigi ven, with a brief history of thi
foreign workers, related laws and restrictionisich cane along. Then Chapter Il and

IV goes into a comparison in between domestic regulations and internatiorddreta

for private employment agencies. dtddreses from three angleghe date, private

employment agencies, and remediationdbuses andiolatiorns. Regardless giartial

fulfillment to international expectationghe existingdomestic laws still hay not

effectively solve the exploitation on foreigtomestic workers. timerous human rights

abuses still occur frequently, directly or indirectly cause by private employment
agencies.These are addressed in Chapter V, with factual evidences decmdary

resources includindpooks, journharticles and media pieces. Then Chapter VI digs



more into why the above mentioned issues caused by private employment agencies
hasn’t been put discussion and analgsis bfahe power selatiors in
betweendifferent stakeholderi political arena will be formedo see what have been

and would be the opposition powers of enh:
summarizing the above chapters, policy and system reform will be sugge€tedpter

VII.

1.3 Limitations

The initial thoughts on thiseseach wereto include interviews withifaiwanese NGOs
which have been devoted on tissueof foreign domestic workerg he interview was
intendedto design forcollecing their opinions onthe role of private employment
agenciesn theforeign labor market, and whether the agencies have any contribtaion
human rights abuses that foreign domestic wsrkeave been suffering from. Also
hopingto dig deeper into the political barrgsand power relations beldrthe stagation

of the protection offoreign domestic workersin particular the pressures and
oppositions these NGOs have faced withiey are doingadvocacy and pushing for a

change

Different than expected, it was difficult to find an organizationciwhs willing to take
the interview. Withonly a few NGOs working on this issue, and other civil society
organizations beingmostly religious groups andegional shelter centers, these
organizations have been extremely busy and unwilling to take interieat did not
contain field work. With the failure to comde them to accept interviewthjs research
has been only based on secondary resoumekiding media pieces, NGO reports,
governmental reports, interviews conducted by other research anddiodkg making
analysisbased on otherslescriptiors and records of interviews which relateaousive
situationon foreign domestic workers, it hasnstrainof havingthe risk to misinterpret
a piece of interview or the situation. Siniteere areno personal participatiors in the
gather process dhese first hand materiglshere ould be a loss of information which

are not chosen to be documented.



To decreasehis limitation to its lowest effect, this research tries to include secondary
information from all stakeholders and layerEhe sources range from media pieces,
journal articles, master/ PhD student’s
governmentsAnd hastried to involve voices and angl&éom all the actors in the issue

of foreign domstic workers.

es



ChapteribDomesti c Workers in Taiwan

2.1 History

Back in the 1990s, the had beem rapid economic growtin Tawan. The industries
transformedrom mainly agricultureand heavy industrio largely services At the same
time, an odd phenomenon of the coexisteathigh unemploynent rateandthe lack of
manpower in certain industrieppearedlt reflecteda general refusal of Taiwanese to
work inthesoc al | ed ‘- d@r slangemuskd demeaningndustries which had
a shortage invorkers thus started itbegally hire foreign workers from South East Asia
to fill up the gap It was also the time whewomen started t@ain more power in
society.More and more womeobtained opportunities to work aniévotel themselves
in career, which lé to an increase ofloubleincome families Whereas most
doubleincome families cannot balance between chading, elders caring and work,

the demands for domestic workers ladgbraised.

In order to balance the supply and demanthe bluecollar laba markets and toend
the unprotected situation of illegal workers, f@wanese governmedecided to open
its gate for foreign workers ih992. Correspondingly, ite ‘Employment Service Att

was passed in May 1992, with its fifth chapter dealing with foreign employment.

The permission of acceptirigreign workers were however based on a complementarity
basis.The government had set up strict threshold and quota system for hiring foreign
workers. In the case of domestic workerthe Employment Service Act and its
supplemated terms have divided the category ddmestic workers further into
‘caregivers and ‘domestic helpeigor as ‘maids).?2 The employers musbe in

2 Four subcatgories of domestic wkers are given ihegislative YuanThe Reviewing Standards and
Employment Qualifications for Foreigners Engaging in the Jobs Specified in Items 8 to 11 in Paragraph 1
to Article 46 of the Employment Service 2807, TaiwanDefinitions are stated in article 3:

‘2.Housemaid jobs: performing house cleaning, food cooking, taking care of daily lives of members of
households, or other related household service tasks..

3. Institutional nursing jobs: taking care of daily lives for accepted disabled persons or patibats
institutions or hospitals stipulated by Article 20 of the Standards.



accordance to certain requirements in order to obtain a quota fogrion@rker. Take
hiring foreigncaregive for example the family have to havenore than three children

or an eldempersonwith specific disabilities that nee@4 hours of care

Based on law and practicénere isa higher threshold fohiring domestic helperghan
caregivers, multiplellegal ways to hire caregirs for the use of housework habels
developed. Somemployerscounterfeitmedical diagnosi®f the eldersto reachthe

threshold of hiringcaregiverd, while some simplyborrow caregives from friends or

relatives. Most foreagn domestic workers have been doing extra work that do not
complywith their working contract. fAleir working content in practiceften range from

elder caringchildren caring, houseork toeven helpingouon t he empl oyer s’
businesse$. Thedistinction of caregivers and domestielperghushas been blurreit

practice In this piece of researclhe author will use the terhdomestic workersto

cover foreign workers whom collectively known aoing work includinghelping

housework, taking care of children @oicthe elders.

2.2Increasing Demands for Domestic Workers

Similar to most of the developed countries around the world, Tahesnber on its
way toanaged societyWith 12.64%populationover 64 yees ol and ranking as the
top ten countries thdtavethe highestncreasingdependency ratim the past 15 yeafs,

the demands of eldearing have been increasirgpidly throughout the years.

4. Family nursing job: taking care of daily lives for disabled persons or patients in households.

5. Outreach nursing jobs: Assigned by employers to the families at the locatioriddy the outreach

nursing contract to take care of daily lives of physically and migriedable persons or patierits.

3 ‘Barthel Indexis a scale to measure performance in activities of daily living. Each performance item is

rated with a given nundy of points. Barthel Index is consist of 5 levels, dividing based on the level of

reliance for assistance. If the result is the highest two levels of reliance, then the elder is allowed to

employ a foreign caregiver.

4 The places that foreign domestic Wers have been request to assist on are with a wide range. From
restaurant, egg shops, fields or to other family mel
See ChetlFen CHEN Management or Exploitation? The Survival Strategy of Employer of Family

Foreign Care WorkersTaiwan SocietyResearch Journal, Vol.85, December 2001, pl@&

5 Taiwan's Ministry of the InterigrMonthlyBu | | et i n of .Avaiablefiomr St ati sti cs'’
http://sowf.moi.gov.tw/stat/month/list.htthast acesed 3 April 2016)

6 United Nations, Department of Economic and Sociahitdf, Population Divisior2015World

Population Ageing2015), ST/ESA/SER.A/39Q.32.



http://sowf.moi.gov.tw/stat/month/list.htm

Originate fromTaiwanesdraditionand culture, the concept bfiao dao, so as tdilial
piety, andattachment toands ad homes are deeply rootéehis hasmanifestedn the
surveyof el der ' s i damand 65wW% kiaveochosdivingvwitmatildren
as the best optigrwhile only 1.4% show the willingness to live in nursery helise
Most of the elderbiavebeen living withthe lifestylewhich meetsheir expectations
according to another survey RB013,66.3% elders over 65 years didve been living
with their children® As majority of families in Taiwan are doubledncomeg with
limited capaciy taking care of the elders,hiring foreign domestic workerhasthus
becomea compromisgpermittingthe possibility © satisfy the needs of both family and

elders.

Foreign domestic workers not oriyavefill ed the gap of thelack of manpower in the
elder caringlabor market it also have provided lower-cost option.According to the
statistcs from Taiwan Ministry of Labor, the amount of &gn domestic workerthat
Taiwan has receivedassharply increasethroughout the yearsromthe increase of an
average 50 thousand workexach year in between 1992 and 19@6a moreabate but
stable increase of 10 thousand each ym®an 1997 to todaySeegraphic2-1 andform
2-1). Up to 2015 the total numheto foreign domestic workers 824,356 which

amounts to almost 1% of the Taiwanese popul&ation.

The state origins of foreigrworkers arefrom six countryin East Asia, which are
Indonesia, Thailand, Vietnam, Plpiiines, Malaysia and Mongolidhe majority of
domestic workergome from Indonesiagccount for around 80%, wherehe Pilipino
and Vietnanaseorigin comprisel4% and 13% respectively. Accord with the female

dominant nature of domestic watk the situation in Taiwan is no exception. For

" Tai wainistrg of Nealth and Welfar&Report of the Senior Citizen Condition Surveg 2 Oct 2014,
p.2-3.

8 ibid., p.4.

® The entirgpopulationin Taiwan is23,508,362based on governmental data in June 2016.

10 Ministry of Labor Republic of China (Taiwan), YiyaBulletin, Foreign Workers-oreign Workers in
Productive Industries and SetiWelfare by Nationality2015

11 International Labour Offic&enevaDomestic workers across the worl@Global and regional



instance in 2014, women compmighe overwhelming 99 percent witholomestic

workers??
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Graphic2-1: Amount ofDomestic Workerd 99220143

Nursing Workers | Home-Maids Total
2011 195,726 2,128 197,854
2012 200,530 2,164 202,694
2013 208081 2,134 210,215
2014 217,858 2,153 220,011
2015 222,328 2,028 224,356

Form2-1; Detailed Amount oDomestic Workers 2012015

2.3 Labor Standard Act

The Labor Standard Aot Taiwanincludes all the basik@borstandards required by law,

including minimum wages, working hours, retirement and oatopal hazards etc.

Most of itsterms and regulations are align with the baselines of international human

statisticsand the extent of legal protectio?013, p.21.
12 ibid. With the total number of 220,011 domestic workers in 2014, there were 1,774 male and 218,237

within.

13 Ministry of Labor Republic of China (Taiwan), YiyaBulletin, Foreign Workers-oreign Workers in
Productive Industries and Social Welfare by Various T@0&5 Available at:
http://english.mol.gov.tw/6387/6440/?Page=1&PageSiz€ktast accessed: 29 July 2016)

14 ibid.


http://english.mol.gov.tw/6387/6440/?Page=1&PageSize=20

rights standards.

“The Act shall app!| yemgloger raldtibnshipso Homever,dhis e mp | ¢

principle shall not apply, if the application of the Act would genuinely cause undue
hardship to the business entities involved due to the factorsngelat the types of
management, the administration system and the characteristic of work hvolv&®
According to the Taiwanese Ministry of Labor, dudhe‘special naturecharacteristic

of domestic workand the difficulty to define the working hourswas being ruled out

of Labor Standard Actin T a i euaenmt’ egisting laws, there has been a lack of

regulations providing protections for domestic workers.

2.31 Low Salary

In the Labor Standard Act, it regulates teaen if the wages depemmh the contract
mutually agreed upon betwetre employers and employees, but it should not be lower
than the minimum wag¥. The domestic workers however apply to a separate amount
of basic wagesdepending onthe negotiations between Taw and the sending
countries. The salary of foreign domestic workenmairs stagnant aXiT$15,8467 for

a lengthy period of timewhich equals tahe amount of basic wages for all workers
Taiwan back in 1997 Whereas he generalminimum wage applies tdéhe Labor
Standard At increased almost every yety NT$20,0088 per monthin July 2014 the

wages of domestic workers remain unchanged

In 2015, with the continuous protestnd pressure given by the semgcountries, the
minimumwagesfor domestic workersvas finaly altered after 18 year$he Taiwanese

government was initially reluctant. Yet after the Indonesian and Filipino government

15 | egislative YuanLabor Standard Ac2015 (Taiwan)Article 3.

16 | egislative YuanlLabor Standard Ac2015 (Taiwan) Article 21.

“"Equal £81% oa$ £ laroarg NESI3Ebatedon thechange rata April 2016.

8 Equals to€ 544.81

9 Ministry of Labor Republic of China(Taiwan), Labor Theme, Labor StandAajsstment of Basic
Wage 2015. Available fromhttp://english.mol.gov.tw/886/6394/6402/2330&Last accesst April 9,
2016)

B
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announced aojnt raise of wages on the sendisige in July 2015 to NT$ 17,500 per
monttt% in addition to thethreat from Indondan gowernment to stop seind pit
domestic workers to Taiwah Taiwanese government eventually gave in and agreed to
raise the wages to a reasonable extBgtthe end of August 2015, @nsensus was
reached with the increase to NT$ 17,80per month.Despite an increase of satait

still has agap to the minimum wages in the Labor Standard Act.

2.32 Unregulated Working Hours

The Taiwanese govement surveyed the employers every year on how they manage
foreign workers, and thdifficulties that theyhave been facing. In the 2015 report, it
shows a rather low percentage for the foreign domestikers to have a fiamount of
working hourson the contract, with onl§7.9% Their average working timper day is

9.8 hours as forthose witlout a clear indication of working time, with the average is
10.2 hours per da¥ Nevertheless, in anothesfficial governmental survey which
interviewed over ;D00 foreign workers, it revealdde result of an average 17.8 hours
of work for the domestic workers per d#&nd there are 21terviewes claimed that

they have to workor 24 hours*

20 Manila Economic and Cultural Office (Philippine Repentative Office in Taiwanpdonesia,

Philippines asked to hold off on salary demardsilable from
http://www.meco.org.tw/indonesiphilippinesaskedto-hold-off-on-salarydemands.htm(Last accest

April 9, 2016)

22The Chi mdoneBimtedraduall st op sendi n g Fetbuarmas 2015cAvailable k e r s’

from: http://www.chinapost.com.tw/taiwan/national/nationaws/2015/02/28/429924/Indones$tahtm

(Last accesst April 9, 2016)

2ZEqual $9460 afs 4€ laroargl NESI3Ebagedon thechange rata April 2016.

23 Ministry of Labor,2015 The management and utilization of foreign workers Survey Resmi2, 21

January 2016. Available fronmittp://www.mol.gov.tw/announcement/2099/2451(Rastaccessd 15

April 2016)

%»The rexs®Bh2 cthoreigner’'s satisfactniwasauthomizedldythe | i vi ng e
Taiwanese Research, Development and Evaluation Commission under Ex&aatiy to be conducted

by ShikHsin University. Theesult was published by the working group in the university, and was being

reported in the media. Nevertheless, the government did not officially published the result on their

website and said the survey cannotrepeent t he g o v er namfarthe Onyy ggvesnsnentai on . |t
authorized survey which interviewed foreign workers.

SeeCentral News AgengySurvey foreign maidshave o wor k al most, 14A®iI2018ur s per
Availablefrom: http://www.cna.com.tw/newgrstnews/201304140078.aspx(Last accesxt 15 April

2016)

11
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http://www.chinapost.com.tw/taiwan/national/national-news/2015/02/28/429924/Indonesia-to.htm
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2.4 Employment Service Act

The Employment Service Act, which was enacted in 1992 with the opening to foreign
workers, hasreaffirmed the nosapplicability of domestic workers on Labor Standard
Act. Indicating thatbased on various needsdifferent families,the workirg time and
conditionsshould be negated on an individual basiIhe Employment Service Act
solely addressedhe qualifications andprocesss for employing foreign domestic
workers, and with more detailed indications inThe Reviewing Standards and
Employment Qualifications for Foreigners Engaging in the Jobs Specified in ltems 8 to
11 in Paragraph 1 to Articles4f the Employment Service Act

As mentioned abovethe acceptancef foreign domestic workers arbased on a
complementarity basi$n Article 42of Employment Service Act, it stated distilycthe
prioritization ofnat i onal s wor k rightS8Famn the porgo

protecting national s right to work, no em

national s o [myment, theirmemployment terms, gonomic development
or s oci a? Baset antthislprintipyenstead othaving a free and open market
for foreign domestic wores the market is based oquots and limitations orthe
freedom towork. And since theprivate employment agencies are the ones who have
access to both the demand and supply ethils,has become an opportunity fibre

agencies to gain th@ower tohave a graspf the market.

2.4.1 The Recruitment Process

The pocess of hiring a foreign domestic worker is rather complexemployersnust
be in accordate with thecertain qualifications Employers who intendo employ
foreign family nursing workers musiave elders with thé&llowing conditions in the

house

“1. Persons wit h spacalgravé physicaéans | i st ed i n t

% | egislative YuanEmployment Service A2015 (Taiwan)Article 42.

12



mental diseases.

2. After a professional team evaluation conducted by a medical institution,
personsinder the age of eighty who are determined agsiieg all-day care

3. Over80-yearold people considered to be severely dependent upon
nursingservices with a professional assessment by the teams of

medical institutions.

4. Over85-yearold people considered to be mildly dependent upon
nursingserviceswith a professional assessment by the teams of
medical i*hstitutions."”

The measurement standard, as mentioned in previoushsyber, will be depending on
the Barthel IndexAs for those who wastto hire housemaidsither the family has to
have tripets or multiparous children under the age of three; or have several elders and

childrenin the housg’

Due tothe complementarity characteristic of foreign workers, the emplogar® to

proof that they have attempted find eligible Taiwaneséor this work vacancybut no
proper candidates were founthen can the empyerbe qualified for the application of

the foreign workers?® The employers couldeither go through theapplication
procedurs bythemselvesor seek foithe assistance froemployment agecies.While

there aresomepossibilities to diredy hire foreign domestic worke from the sendg
countriesemployersn general still find it more convenient to turn to private recruiters
who have networksbroad and who are familiar with immigratigmocedures. The
employment agencies thus dominantly control the market, which led to unbalanced

power relations.

26 | egislative YuanThe Reviewing Standards and Employment Qualifications foligiwes Engaging

in the Jobs Specified in Items 8 to 11 in Paragraph 1 to Article 46 of the Employment Ser2i@@7Act

(Taiwan) Article 22.

”The family must have more than “16 points”, which
in the family The law has given different age groups certain points. For instance, one children in between

1 and 2 years old; an ender between 80 and 90 years old; could get 6 points each.

See Legislative Yuari,he Reviewing Standards and Employment Qualificationsdeigners Engaging

in the Jobs Specified in Items 8 to 11 in Paragraph 1 to Article 46 of the Employment Ser@i@@7Act

Article 10.

B« .] there are valid reasons thatermcarecemratfi ve careg
municipal governrent and county (city) government cannot offer the demanded requirements, the
empl oyer can go to the Central Competent Authority f

Regulations on the Permission and Administration of the Employment of Foreign Workals, 2r12
and 121.
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After the approvals are givehy the governmentthe employers ought to form a
contract specifying thavorking contentwith a fixed hiring duratio not longer than 3
year$®. Theworking contracwith description of working content would lgéven to the
employment agencies in the sending countries. Ifftheign domestic workeagree
upon the working conditionasnd sigis the contract, themployer and domesticoskers
would be matched. Nevertheless, throughbet process, the domsiec workers do not
have any chances to negotiateraise any doubts ahe working contentAnd in mast
cases, not until they arrive in Taiwdo theyrealizethat theworkloads are excessively
morethanwhat has stated dhecontract.

2.4.2 Limitation on Freedom to Work

As mentioned above, the foreign domestic workerglpdrave opportunities to sit at
the negotiation tdb to claim theirrights andrequest for bettr working conditions.
Based orcurent Taiwanese regulations, égn workersdo not have the right to freely
transfer to other employers except for some $gridefined circumstancesTherefore

the momenthat foreign domestic workerdecide to sign the contrtam their home
country, they ee baind andrestricted to the employer who they signed the contract
with.

According to Article 53 in Employment Serv
employed to engage in work as referred ttSobparagaphs 8 to 1¥of Paragraph 1 of
Article 46 may not shi ft t o a n% The teansfelisoople r or n

allowed undewery limited circumstance¥. Whereasparagraph 4seeminglygives a

2 Legislative YuanEmployment Service A2015 (Taiwan), Article 46 anB2.

%0 The subparagraph9ar t i cl e 46 iHousélthled caastseigsotrayntofanfd nursing
31 Legislative YuanEmployment Service A2015 (Taiwan)Article 53.

32 When one of the following circumstances has arisen or existed, the foreign worker employed to work

as referred to isubparagraphs 8 to 11 of Paragraph 1 of ArticlemM&y shift to work for a new

employer or to engage in new work upon the autlation of the central competent authority:

1.His/her original employer or the one who was intended to be taken care of by the employed foreign

worker has deceased or emigrated;

14



wider possibility that the transformation ossible when therare® ot her simil a
circumstances not attributable to the employed foreigmwk énreality, few domestic

workershavetaken this clausand successfullgemand fomork transition

The transition of domestic work ance-matchng has been ifficult due to various

reasons. First of almost workers do not have the accesthlimited amount ofegal

qualified employers they have torely on their private employment agency dssist

them finding new employer. Yet the agencies in general havepassie attitude for

re-matching, leading torare successful cases for transferriognew work.As the

working conditions of foreign workers cannot improvadf wanting to be sent home,

they have no choice bttun-away in order to continue to work in Taiwah not only

lead to a highrmaway r ates, but al so prompt foreig

illegal work andbeingvulnerable to exploit.

Besidesthe restrictions on freedom work, the duratiorof the working periods also
regulated.Each time thedomestic workers could only stay and work in Taiwandor
maximum of three year$® with the total durationnot exceeihg twelve years* A
large numbeof foreign workers thus have to either fake or borrow a new identity to
continue their work in Taiwan, vith is sometimes known and encouraged by their

employersand private employment agencies

2.5 Guest workers and a lack of Protection

All thesesituationshave reflecied the ‘guest worker position of the foreign workes

3.The discontinuation of the work caused in the fact that his/her origimdbgen has wind up the factory,
suspended the business, or failed to pay the wage/salary pursuant to the employment contract resulting in
the termination thereof;

4. Other than the above, similar circumstances not attributable to the employed foreign worke

33 Legislative YuanEmployment Service A2015 (Taiwan)Article 52.

The norms in the Taiwanese domestic work market is to form a two year contract. If the employer is
satisfied with the domestic worker, and the latter is willing to continue worlimgxtra year contract

will agreed and signed. After three years, the continuation of working as domestic workers would be
allowed with a departure from Taiwan for at least one day.

34 ibid.

15



under Taiwanese policies, it @soa common immigration policgirectionin Asia®®

The high density and racidhomogeneous in Asian countries has in general led to a
rather strong resistance of allowing thBue collarworkers toimmigrate and obtain
citizenshipsBarred by the citizestip of the host country, as thdisenfranchised class

the bluecollar workersare often suppressed and incapable of organizing effectively for
seltdefense.lt is often the case for them thatDeparture i s only a

deportation, acontinusu pr act i®*cal threat”

One of the main cause of theor treatmerston foreign domestic workers in Asiatlse
exclusionfrom domestidaborlegislations®’ As previously mentioned, Taiwan also has
been refusing to place foreign domestic workers under prgtdctions. Throughout the
years, there have been various civil movements and legislative attempts to either include
the domestic workers to Labor Standard Act, or to legislate a separated Act for domestic
workers. But not until recent years haere leen some small steps forward, which

will be discussed in detail later in Chapter VI.

3% Douglas S. Massey, Joaquin Arango, Graeme Hugo, Ali Kouaouela&REllegrinpWorlds in Motion:
Understanding International Migration at the End of the Millennjlwondon, Oxford Clarendon Press,
1999.

36 Michael WalzerSpheres of Justice: A Defense of Pluralism and Equéaligy York, Basic Books,
1983,Chapter 2.

37 Philippa SmalesThe right to Unite: A handbook on domestic worker rights across Akailand,

Asia Pacific Forum on Women, Law and Developm&0t.0, p.13 and 21.
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Chapter Il v Roles and Responsibilities of Foreign Workers Employment

Agencies

While most people consider the majority human rigitisses and legal responsibility

lies on employes who hire domestic workers, the private empl@pnhagencyhas in

fact also played role an directly and indirectly influencinghe working situation of
migrantdomestic workers. The agencyt only serve asa bridge or platform which

enablesdboth employers and workers to find their ideal job counterparts, it also affects

s att it ufdreign domesticrworkersdme w t o t |

heavily onthee mp | oy er
their power over the market has enabled them to tireause harm to the foreign

domestic workers.

Under the Taiwanese contexhetemployment agencielsave an overall grasp at the
conditions on both sideshe employers and the workers. The regulation and policy

have posed special taskn the agencies to oversee their recruited workers, including
suggestions to regularly visit the workers and provide them with remediation channels
etcAnd these tasks are the main reasons for
Neverthelesstis interesting to observe from the implementation of agencies in practice

that these tasks ade factonot fulfilled. A question mark ovelhhte g o v e paticpe n t

0 nlaissezfaire i s thus pl aced.

In the early 1990s, before the market was officialhermed to foreign workerghe
manufacturing industries were unable to find sufficient workers. There had been a
tendency to hire illegal foreign workers to fill the gap. In orecontrol the disorder,

t he “Empl oy me nwas ehacred incMay 18%2which gave private

employment agencies the right to iampand manage foreign workers.

In the firstfew years after the acceptance of foreign workérs,employers had been
scrambledfor hiring foreign workers. Without clear knowledge of the employing
procedure, the demands for entrusting the private employment agencies had been

immense. In a short period of time, over 300 employment agencies had established in
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between 1992 and 1994. Most of the employment agencies only provided the service of
finding witable foreign workers and assistance to run through all the administrative
procedures. There had been few agencies giving any attention on facilitating the foreign
workers to accommodate to the new environment or to manage the foreign workers.
Still, extremely high placement and service fees were charged from foreign workers,

leading to extremely exploitive conditions.

Under the continuous growing demands for foreign workeis,e and more private
employment agenciebave beerestablished From 1992 to @16, a total of 3,600
private employment agencies have registéfeWith some being suspended their
business licenses and some being automatically eliminated from the market, there are
only 1,472 private employment agencies still remain in 28Imhis excesive number

has led the government came up with new policiesntgure the order of the market,
which include the restriction on limited amount of service fees can be charged by
agencie®. Also, a regular assessment of private employment agencies has begun sinc
2007.

In this Chapteand Chapter IVthe Taiwanese regulatiomsll be examine and compare

with the international standard.ue t o t he specialty of Tai wa
brief explanation of the applicability of international law will #opy discussed. Then

a detailed comparison of domestic and international standards will be discussed from

three dimensions he pri vate empl oyment agencies’ re
the access to remediation. The responsibility of private @mpnt agencies will be

discussed in this Chapter, while the other two dimensions are addressed in the next

Chapter.

38 Labor Ministry, Private Employment AgenciBPatabaseAvailable from
https://agent.wda.gov.tw/agentext/agent/QryAgen{gst accest 05 June 2016

39 Labor Ministry Statistics Departmerit,e gal Forei gn Wor kesMagh28lGpl oy ment A
40 It was regulated not wih2001.
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3.1 Related International Treaties and Conventions

Speaking of labor rightshé first international standarmahd treaty which come into
mind is the International Labor Organization (ILO) conventions.The ILO was
established in 1919, as the Universal DeclaratiodwhanRights (UDHR) adopted in

1948, it has already established over 90 conventions. Consequently, it had served as a

principle urce for the area of labor rights when the later International bill of human

rights*! were establishet?.

Under the rage of discussionn this researchthe domestic workérs r i ght s
regulations upon private employment agencies were given undemtiémmational
Labaur Organization (ILO) conventions and recommendations. The UN treaties do not
have such detailed regulations in comparison. Nevertheleshe cornerstone for the
field of human rights, thenternational bill of rights haslso provided a general
standards caing the target groups of this research. Coupled with the fact that the two
covenant® are the few international treaties which had been involved into Taiwanese
domestic laws. The two covenants, tafothe ILO conventions and the UN Prindgs

for Business and Human Rights will be briefly introduc#een look into detailed

comparisons with domestic law in the following paragraphs.

3.1.1 ICCPR &ICESCR

Established in 1966 anehter into force in 1976, the International Covenant on Civil

and Political Rights(ICCPR* and International Covenant on Economic, Social and

41 Universal DeclarationfdHuman Rights|nternational Covendron Civil and Political Rightand
International Covenant on Economic, Social and Culferelg ht s ar e The intergatiooah | | e d
Billof Human Right s’

42 | ejo Sibbel,ILO Conwentions and the Covenant on Economic, Social and Cultural Rights: One Goal,
Two Systemg-riedrichEbertStiftung Department for Development Policy, Jan 2001,-p43

43 The twocovenantsmpliesthe International Covenant on Civil and Political Rigduta International
Covenant on Economic, Social and Cultural Rights

44 International Covenant on Civil and Political Rights (adopted 16 December 1966denteriarce 23
March 1976) 999 UNTS 171 (ICCPR).
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Cultural Rights(ICESCR* are the most important human rights treaties that covered a

wide variety of bill of rights.

It has regulated labor rights on the most basic level, wihidndes nordiscrimination
(ICCPR& ICESCR article 2); prohibition on forced or compulsory labor (ICCPR article
8) ithe rights towork (ICESCR article 6)to the enjoyment of just and farable
conditions of work (ICESCR article 7); and to form and jaade unions (ICESCR

article 8).

3.1.2 ILO Convention Nol181 Convention for Private Employment Agencies&

Recommendation No.18%

Therole and abolition of private employment agencies have been debated over the years,
and theattitude of ILO hasalteredseveraltimes Back in 1933, the @vention Na34

for FeeCharging Employment Agencies called for a complete abolishmeptigate
employment agencie®. But with ineffective implementationsthe ILO soften its
standpoint and increase the option of a strict g on private employment agencies

in the 1949 Convention No.98 Then in 1997, ILO gave an explicit recognition on the
important role which private employment agencies may play in afwattioning labor
market.*® The Convention No0.181 and Recommendatiblo.188 were adapted
accordingly. There have been 30 countries signed and ratified this convention, and only
Japan and Fuji in Asia which have ratified Convention No.188.

45 International Covenant on Economic $d@nd Cultural rights @opted 16 December 1966, entered
into force 3 January 1976) 993, UNTS 3 (ICESCR).

46 International Labour Organization, C18Private Employnent Agencies Convention, 1997 (Entry
into force: 10 May 2000)LO Recommendation R18®rivate Emppyment Agencies Recommendation
(Recommendation concerning Private Employment Ageh(#&th ILC sessioiieneva 19 Jun 1997).

47 International Labour Orgamation,C34 - FeeCharging Employment Agencies Convention, 1933
(Entry into force: 18 Oct 1936

48 International Labour Organization, C96eeCharging Employment Agencies Convention (Revised),
1949 (Entry into force: 18 Jul 1951).

4 Preamble clause, ILGonvention No.181
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3.1.3 ILO Convention No0.189: Convention on Domestic Workers &

RecommendationNo0.201°°

The Domestic Wor ker ' s c¢ anmlenforceditwo pearsvlater. tenact e
aims at specific protections toward domestic workers, and also recognized private
employment agencies being an important stakeholder in the issue of domestic workers.
Until today, 21 countries over the world has signed and ratified the treaty. Among them,

only the Philippines ratified Convention No0.189 in Asia.

3.1.4 UN Guiding Principle of Business and Human Rights

Established in 2011, the UN Guiding PrincipldBaisiness and Human Rightsaims
at enhancing the States and corporations’
with the three pillar® in the guidelines:

0 St at e’ srotBetuStages hawe the duty to protagainst human rights abes
by third partieghrough effective policies, legislation, regulations and adjudication;
0 Corporate’s ResmgCmpanidhave the rgspansibilitiRtmllow
the regulation of the State and alsaatwid infringing on the rights of others and
addressegative impacts
U  Access to Effective Remedies: eed for greater access to effective remedy for
victims of businesshould be provided.

Traditionally, only ates have the duty to positively prevent and protect human rights,
including regulating busi'es under a State’'s own jurisdicf
rapid evolvement of transnational corporations and the globalization of migrants, the

sphere of business has been enlarged. Most of the time the states have been unwilling or

50 International Labour Organization, C18®omestic Workers Convention, 2011 (Entry into force: 05
Sep 2013); ILO Recommendation R201: Domestic Workers Recommendation (Recommendation
concerning Decent Work for Domestic Workers) (10Q6 kession Geneva 16 Jun 2011).

51 United Nations, Guiding Principles of Business and Human Rights, HR/PUB/11f@42001.

(herein after UN Business Guiding Principles)

52 ibid.
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unable to regulattheir own business entities when the abuses occurred abroad or upon
norntnationals. The expectations thus come to corporationsregpifations, the

avoidance of harm to human rightss the baseline expectation of all companies.

Recognizing the importaedo regulate private employment agencies in order to protect
in particular migrants andulnerablegroups, the European Commission have developed
a guideline for employment and recruitment agencies. It has address the issue under the

UN Business Guidingrnciples and is global applicabté.

3.1.5 The Applicability of International treaties on Taiwan

In 1971, under United Nations resolution 2758egovernment oRepublic of Chia

had officially lost the legality to represent Chitawithdrawing from the Ured
Nations, the Republic of ChinaTaiwan) has been facing enormous obstacles to be
recognized by imrnational community under th@ne China Policy®. As being
isolated from international community, the raising trendadfiing and participating the
establishment ofvarious international human rights treaties has very limited impact on
Taiwan. Not until the recent 10 years has the Taiwanese government start to make

efforts to connect to this trend.

3.1.5.1 United Nations Human Rights Treaties

As Taiwan was still a member in the United Nations, thiernational Covenant on
Civil and Paolitical Rightsand International Covenanh Economic, Social and Cultural
Rights were signed in 1967. However, the soon banishment from the United Nation
obstructed fuher involvements.

53 European CommissioEmployment & Recruitment Agencies Sector Guide ofemgnting the UN

Guiding Principles on Business and Human Rightme 2013.

54 UNGA Res 2758(XXVI) (25 October 1971).

%5 The resolution was passed in October 25, 1971. It recognized theRBévgbublic of China (PRC) as

‘the only legitimate representatiegéChinatot he Uni t ed Nat theorepsesentativeslof expel | ed
Chiang Kaishek from the place which they unlawfull o ccupy at the United Nations
56 As a policy, this means that countries seeking diplomatic relations with the People's Repubili@of Ch

(PRC) must break official relations with the Republic of China (ROC) and vice versa.
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Around early 2000, along with thendeavors ofirst peopleelected president, the

Taiwanese government started to form a domestic discussion of joining international

human rights treate8y pl aci ng ‘a human he mgnrhstake nati o

orientation, one of the main focus how theactiors of signing treaties will increase

international recognition on Taiw&h.l n addi ti on, taking emphas

can create anot her di stinction iand bet we €

na®mocr at?>f Butit h@dhfaledalue to the disagreensantbetwee ruling

and opposition parties wit P%Laterin2@09, the r st
second presiderstuccessfully pushed the ratification of the two covendusthe UN
Secretary Generdbad rejected to deposit the instrument of accession based on the
ground that Taiwan is not a UN member state. Notwithstanding the rejediansn

has continuouslymaking attemptdo ratify and voluntarily bound by internatioha
human rights treaties with theternalizationof the treatiesUp until 2015, the attempts

were made with the inclusion of the two covenaiitee Convention on the Elimination

of All Forms of Discrimination against WoménCEDAW) , t he Chamd d’ s
theConvention on the Rigs of Persons.

Due tothe decline of United Nations fba i wa n ’ ratificationg @aiwan has been
unable to join the Universal Periodic RevieVi@ examining State human rights
performances Taiwanese government thus maeforts to convene its own State
Reviews by inviting international experts to examine human rights performances in
Taiwan. There have been two State Review Sessions for CEDAW in 2009 and 2014;
while the Review for the two Covenants was held in 2013 andotxg to have the

second one in 201%7.

57 Executive YuanResearch, Developent and Evaluation CommissionHu man Ri ght s
Infrastructurebuilding for a Human Rights State2002 Human Rights Policy White Payd the

Republic of China (Taiwan)', February 2002.
® Tai wan’s Human Ri ght s -Ji& Ghem Tagvhn,and'Interana HumaneRightswi t h
Standar ds’ .:h#pveviwtaavarih@rg/ihterdem/100Last accessed: 26 July 2016)

%9 Chen Lungchu, The efforts which Taiwan has made to be connected to international human rights
systems V1 , Vol.62, June 2013.

80 Ministry of Justice;Human Rightsin Taiwan. Avai i abl e from
http://www.humanrights.moj.gov.tw/mp205.ht(hlast accesst 8 July 2016)
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Althoughthe four international treaties which Taiwan has endeavored to be bound with

did not complete the deposit process of treaties. They are still given the applicability as

equal to domestic laws through the wanese legislationThe internalization to

domestic laws also shed he Tai wanese government’'s bel
obligation to implement foutreatiesthey signed, antias the capacity tdo so. It also
revealsTaiwan is the proper dutiyearerto respect, protect and fulfil humaights inthe

territory that it control$?

In addition, given that some clauses have formeds cogensand customary
internatonal law, it should constituta legal binding force to TaiwdB. Even if it is not

binding on tle international level due to the unsuccessful ratifications, the
domestication to Taiwanese lawss also created a legal effe@ome Taiwanese
scholars also assert that some human rights clauses and protection should have equal

status to the Taiwanese @itution®®

3.1.5.2 International Labor Organization Conventions

Trapped in the predicament of international isolation, Taiwan has not been bound by any
of the conventions due to the lack of membership in the ILOsd®te of the Taiwan
domestic labotaws have been legislated based on the ILO standahdsTaiwanese
Constitutional Court also cited the ILO convention in several decfjcarsd noted that

t he | aw s houl d hepdogigiohseoflintebnatisnaldaboo convéntions and
the owralld e v el op me nt %dThis hadrevealedtheivaue dnd the benefits of

introducing and referring the ILO standarbly, recognizinghuman and labor right$o

61 Tsai, PeiLun, The applicgion of international human rights law to unrecognised entities: the case of
Taiwan 2015, PhD thesis, University of Nottingham, p.216.

62 |ouis Henkin,International Law: Politics and Values, Vol. 1Bevelopments in International Law
Dordrecht,Martinus Nijhoff Publishers, 1995.

83 Wen-Chen ChangThe convergence of international human rights law and domestic constitution: After
the two covenants are implemented in Taiwiwan Association for Human Rights Jougridarch

2010.

54 There have been 10t@rpretations citing the ILO conventions for various labor issues.

8 Justices of the Constitutional Court, Judicial Yuan, R.O.C, Interpretation No. 578 (21 May 2004).
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pursue social justice as an essetwachievinguniversal and lasting peat® Some
Taiwanese scholars also recognized the applicability of ILO conventions to domestic
level, although not ledly binding, it applies to thégeneral principle of laivas the

source to cite not domesticized international treaties or convefifions.

3.2 Definition and Types of Rivate Employment Agencies

In the ILO Convention No0.181 for private employment agencies, the definition of
private employment agency i s given as prov
applications for employment, without the privateptboyment agency becoming a party

to the empl oy rffeonrt “rceol nastiisotnisnhgi posf” empl oyi ng
making them available to a third party which assigns their tasks and supervises the
executi on o% The prieasceemplopnseit swjeies for foreign workers,

which is the main focus of this research, falls under the prior definition. While the latter
definition describes the so callédemporary work agenciedor dispatch workers,

which is not covered by this article.

Under Taiwanes law,the private employment agencies are solely defined as businesses
that provide services of application processes and matching. In the article 35 of

Employment Service Acthe definition is given as

“Private empl oyment engage in thefellswing engploymeénu t i o n
services businesses:

1. Job placement or human resources agency businesses;

2. Being entrusted to recruit employee(s);

3. Employment Counseling or psychological tests to be provided in order to assist
nationals with the etermination of their career development plans; and

4. Other employment services businesses as may be specified by the central
competent authority.”

% Inter nati onal Labour Organization, ‘:Mission and i mpa
http://www.ilo.org/global/abouthe-ilo/missionandobjectives/langen/index.htnm(Last accesst 25
July 2016)

57 Yao Ming Hsu,The Legal Applicability of Neinternalized International Treaties andyfeementsn
Taiwanese Courtsludicial Aspiration Vol.104, November 2012, p26.

68 |LO Convention C 181Private Employment Agencies Convention (3 June 1997), article 1 (a).
% ibid., article 1 (b).

25


http://www.ilo.org/global/about-the-ilo/mission-and-objectives/lang--en/index.htm

The services specified by the central competent authority can be the following two
situations, either ammissioned by the employer®d arrange the recruitment; or
commissiored by the employers or foreign workers to accommodate migrant worker to
adapt to the new environmefitCompare to the definition of ILO Convention No.181,

Taiwan has placed extra expectaioon the private employment agencies to provide

settl ement assistance. And this can be fur
agencies evaluation” given under the domest
subchapter.

33Statd s Dutotectt o P

Traditionally, States are the subject under international law which should be responsible
of preventing and protecting its citizens and persons within its territory to be inflicted

by human rights harm.

As migrants ee in particular namedor protection under both ILO No.181 and 189
convention, a collaboration between the sending and receiving States are highly
recommended* Thes at e has the duty to “provide ade
abuses of migrant workers recruited or pthaoe its territory by private employment
agencies” . I n particul ar, penalties shoul d

fraudulent practices and abuses to the migrants.

0 egislativeYuan,Regulations for Permission and Supervision of Private Employment Services

Institution 2014 (Taiwan), Article 3.

‘The other employment service matters designated by the central competent authorities in Article 35,

Section 1, and paragraph 4 of the Ace as follows:

I. Commissioned by the employers to arrange the recruitment of foreigners, immigration, employment

renewal and recruitment licenses, work permits, employment permits, employment permit extensions,

vacancy replacement, change of employessyersion of work, change of employment permit matters,

and notifying and reporting foreigner’s |l eft without
days.

I'l. Commi ssioned by the empl oyer s orranjemeneiittener s t o |
territory of the Republic of China, arrange their entry and departure and health checkups, and report their

health examination results to the competent health authorities, including capstdtimseling, and

transl ation.

71 |LO C181, aticle 8 (1) and C189, article 8 (3).

72 |LO C181, article 8 (1) and C189 article 15(1c).
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In order to fulfill its duty, atsat e “shal l determi nthe t he ¢
operation of private employment agencies in accordance with a system of licensing or
cer t i f3 Thraugh licemsing, personal liability and agency responsibility for any
misconduct can be ensured. The system should also include the possibiéifysie, r

cancel or withdraw the business license in case of any malpractices. Except for the
penalties for misconduct, regular reports on private employment agencies should be
requested. The government can thus have enough information to nbriher

activites of private employment agencies, and have an overall grasp of the labor

market’®

3.3.1 Taiwandés System for registration and

The private employment agencies and its branches have to seek permission to obtain
business licensdrom the centralfaiwanese government in order to legally establish.
The business license have to be renewed every two years. The government remain its
right to refuse, cancel or withdraw the license anytinteafagencies have malpractices,

or failed to reach certain levéh the yearly conducted evaluatiéhThe evaluation

73 |LO C181, article 3(2).

74 States usually monitor with two alternative ways, conducting a desk audit with private employment
agencies’ report udtpon request or a field a

S International Labour Office Genev@auide to Private Employment Agenci&egulations, Monitoring

and Enforcemen2007, p.1322.

6 Legislative YuanRegulations for Permission and Supervision of Private Employment Services

Institution 2014 (Taiwal, article 31.

‘“The recognition of the foreign manpower service a
services business defined in Article 16 with one of the following circumstances will not be endorsed or

will be annulled or revoked by the centcalmpetent authorities:

|. Failed to comply with the requirements and make corrections in time.

Il. Late in applying for recognition renewal.

I1l. The business license or service permit is annulled or revoked by the mother nation.

IV. Violated Article 16 ®ction 2.

V. Stated false information or provided forged document in the application filed.

VI. Commissioned to arrange employment services business in violation of Article 45 of this Act, or
providing false information or foreigner’s health
VII. Commissioned to arrange employment service business but failed to exercise due diligence that

causes the employer violating Article 44 or Article 57 of this Act.

VIIl. Commissioned to arrange citizens or foreigners to work in Taiwan, or, introdudentssof Hong

Kong or Macau and Mainland China to work in Taiwan but failed to exercise due diligence that causes
foreigner’s whereabouts to be unknown and | oss of
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systemfor private employment agenciegs established in 23, for the purpose of
promoting the quality of services provide by private employment agencies. It is also
expected to serve as references when the employers and foreign workers are choosing

agencies.

The competent authoiets mayconduct evaluation of private employment agenbigs
themselves or consign to related institutions or organizalibe results of evaluation
would divide he agencies into three rankings:B and C!’ If the private employment
agency is being assessedl@vel C two times in a row, or refused to take the evaluation,
its renewal of business license will not be permitted. Also, the agencies are not allowed

to establish branches if the latest evaluation is level C.

Quality Management 1. Contracts with the enbpyers and workers ar
agreed and signed in a written form

Data Collection and Management

Employee Managemefit

Bilingual Service

Malpractice lllegal Recruitment

Fees Overcharging

A

lllegally hold Properties of Workers

IX. Arrange employment services business in violation of the employer's instiuiatial with the permit
and other relevant documents detained.

X. Committed a crime of intimidation, fraud, conversion, or embezzlement in processing employment
service business and is found guilty by the courts of the first instance.

XI. Request, contractr accept fees, wages affidavit, or excessive charges from the foreigners working in
Taiwan while process employment service business.

XIl. Demand, contract, or deliver illegal profits in processing employment services business.

XIll. Commissions unauthared individuals or accepts commission to arrange foreigners to work in the
R.O.C.

XIV. Received the employment service business related punishment in the mother nation.

XV. Commissioned to arrange local citizens or foreigners to work in Taiwan withigeeus from the
application date; also, the number and ratio of mission foreigners in the country within three months
reaches the standards stipulated in Table 2.

XVI. Committed other severe illegal act or obstruction to public interest.

The recognition thas not endorsed or is annulled or revoked by the central competent authorities
referring to above must be announced.’

7 ibid., article 131.

8 Here it implies the employees in the private employment agencies.

28



4. Failed to fulfill its duty and causénte e mp
violations under law
5. Others
Customer Service 1. Regular Visits to workers and/or employers
2. Providing information
3. Provide Mechanisms for employers and worker
appeal®
4. Satisfactions of the employer and worker
Others 1. Airport Services
2. Searchig mechanisms for runaway workers

Form 41 Evaluation Itenf®

These audits for service quality can often be conducted in two ways, simply a
paperwork examination or a field audit. Principally, the evaluations for private
employment gencies are done in a paper form. Therefore although some of the
mechanisms are established to fulfill the requirements of the Evaluation, they are not in
fact being put into practice or utilizéd4.Some inspeors claimed that quite a few
mechanisms see to bemere® Samp | e Mechani sm”, simply
anothef? Other criticisms include: no substantial improvement suggestions prhvid

the low credibility of the satisfactory surveyetc83

Since the business license will be withdnaivthe agencies argiven the evaluation of
level C, most of the agencies have strived for at least reaching RyetBch brought

some positive effects on improving the agencies oveaallto March 2016 there have

® The mechanism for foreign workers have &Mdilingual. Except for a normal appealing channel, the
evaluation also expect a special channel which dealt with emergencies.

80 Listed by the author, reference based on the Service Quality Assessments for Private Employment
Agencies on transnational mamper recruitment.

81 ChungHsin Chang)nfluence about Service Quality Evaluation of Private Employment Service
Agency on the Management of ,Raiona Chyng CWogUnieersiys Agency
January 2009, p.887 and 105.

8 ibid., p.107.

8 Ming-Yuan ChungResearch on International Manpower Service Firm Quality Evaluation System in
Taiwan National Taipei UniversityJuly 2014, p.35

84 ChungHsin Chang (2009), p. 94.
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been 36 agencies being repealr®e and 416 agencies suspended the license because

of not reaching the assessment stand&rds

Charging Providing Fake Failed to fulfill its | lllegal
lllegal Fees Documents duty and lead t¢ Recruitment
the violation of
employers
2012 23 12 60 73
12 3 3 9
2013 16 0 64 106
5 0 2 14
2014 5 14 65 o8
8 6 5 13

Form 42:3¢ Governmental data of the violations of private employment agencies

Regardless ofthe implementation of the mechanisms provided by the private

employment agencies. This evaluatiovia r

eveal

ed the gaoter nment

intervenethe foreign labor markebut letting the private employment agencies have a

general control of its recruited labors. From the evaluation items, it is expected that the

agencies have a grasp of the wholetyrie, from recruitment tgettlement. And also

depend on the agencigsensure the foreign workers will not runaway, which equals to

a supervision

of t he

The nex subchapter will observé he pr i

forei

vat e

gn wor ker’'s condi

empl oyment agenci

they have a joint acknowledgment to their business contents as what the government

expected. And discuss if the charges of private employment agencies have been

reasonable and not exploitive.

85 Ministry of Labor Statistics Departmerit,e g a |

Foreiagn

Wa\gekcegMareh 2B818.p | oy me n't

86 National Immigration Agency2014 Combating Human Trafficking Results Report: End Human
Trafficking Now 2015,p.15.
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3.4 In Practice:Service Provided byPrivate Employment Agencyand Charges

Principally, private employment agencies are prohibited to charge any fees, according to
article 7 of the Convention No0.181. Exceptions can be only given withinkedge
reasons, f oallowingnpevate empleymeéntagencies to collect féesn
jobseekers in order to compete with illegal market participants who gain profits through
accept anc & Aled if thersatebattosvs fée charging, a restrictive amount of
fees and safeguards for preventing thpl@kations on jobseekers must¢ established.

In the Convention No0.189 for domestic workers, it gives similar emphasis on the
necessity to establish exploitatiprevented safeguards, such as ensuring fees taken by
private employment agencies are not deduced from the remuneratioomafstit
workers. Overall, althugh options are given fortades to decide whether to allow
feecharging, among the 3@untrieswhich have ratified ConventioNo.181, only one

has allowed the feeharging of private employment agenciés.

Taiwan had placed a ban on private employment agencies to charge placement fees in
2004 in order tocontrol the exorbitant fees that had been heavily burdening foreign
workers. However, by giving the legality gfivate employment agencies to charge

‘servie fees, the government still left a door for a possibilityetaploit workers.

Regulatedby law, the maximum service fees which can be obtained each month are
NTD 1,800for the first year of working, 1,700 for the second year and 1,500 for the
third. If the worker successfully extended his or her contract after three years, NTD
1,500 still have to be paid each month for another three §eadsogether with other

87 International Labour Office Genev@uide to Private Employment Agenci&egulations, Monitoring
and Enforcemen2007 p. 30.

88 |nternational Confederatiorf &rivate Employment Serviced/orkers enjoy more protection in
countries that have ratified ILO Convention No.181 on private employment aggn6i&6.

The country which still allow private employment agescio charge fees is Suriname, which was
requested to explanations by the ILO. See IlMect Request (CEACRDr Private Employment
Agendes Convention (No. 18190th ILC sasion 2010). #ailable at:
http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT _ID:2308506:NO
(Last accessed: 29 July 2016)

8 Standards for Feeharging Items and Amounts of the Private Employment Serinstitution, article
6.

31


http://www.ilo.org/dyn/normlex/en/f?p=1000:13100:0::NO:13100:P13100_COMMENT_ID:2308506:NO

administrative items that workers have to go through in order to work in Taiwan, the
totalamount of NTD 7,600 (approximately equals to EUR27) should be paid for the

three years period.

Items | Health Health Residence| Service | Return Total
Insurance | Check Permit Fees Ticket
Fee 282 2,000-2,800 | 3,000 for | 60,000 8,70610,000| Around
(NTD) 3 years for 3 7,5000
years

Form3-2: Foreign Workers Service Chafge

Asfort he e mp | opyivate émploysmentdagency are still permitted under law to
charge both placement and service fees. But with the total charged amount of NTD
20,000, it has been dp 1/4 of what have been charged from the foreign workers.
Compare to what foreign workers have paid, logically, it should equal to more services
and assistance provided for the foreign workers. Nevertheless, in reality the employers

benefit a lot more fnm private employment agencies than the foreign workers.

The service items of private employment agencies can be categorized as the following

three scopes:

1) Recruitment: The tradition@nd commorserviceprovide byemployment agencies,
to recruit and match the employers avatkers.

2) Arrangement Services: The arrangements usually go hand in hand with the
recruitment, which includes the beforehand training sessions, and various assistance
for employers or workers after the recruitmant upon foreign workerarrival.

3) Oversea braches: Some Taiwanese Prizaiployment Agencies might establish an
oversea branch, for propose of easier contact and recruiting oversea workers.

Training sessions might also be held in the sending countries by Taiwanese agencies

% Referencing several website of Taiwanese Private Employment Agency.
9 Based on Employment Service Adtetlimitations of placementfeest he f or ei gn wor ker’
month wage, and the service fees taken by private employmgentias cannot exceed NTD 2,000.

32



in order to forge th&deal maidsor ‘ideal caregives'.

The recruitment process involves administrative procedure in both Taiwan and in the

sending country. For the procedure abroad, the Taiwanese agencies rely on either their
cooperative employment agencies abroad or their own oversea branches. The
arrargement service items are being valued more by agencies not until recent years, due

to the high competitiveness in the employment agency market and the request by

Taiwanese government. But viewing from forai 3t can be observed thawost service

items ae designedor nondomesticworkers, andnly upon request by the employers.

The private employment agessi do not actively provide ansgervicesto foreign

domestic workers. Andometimes when the domestic workers seek assistanceheom

agencies, they axdten being ignored?

ltems

Explanation

Recruitment

Quota Application

Assist the employers to go throu
complicated application procedur

in Taiwan

Working Contract Forming

Seeking approval from sendir

country

Worker Selection

With the assistece  and
collaborationof abroad employmer

agencies

Worker s Entry

Dealing with sending countrie

procedure and arrange arrival

Taiwanese Entry Proceduré

Including picking up, health checl
residence permit application al

sending the workeo the employer

Service

(optional)

EducationTraining

Courses for related laws ai

regulations, safety trainings etc.

92 Kang, YuehLing, A Study on Foreign Family Nursing Laborers' Life Adaptation in Taiaionesia
Nursing Laborers for the ExamplBational Taichug University of Education, 201(.6566.
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Service CommunicatiorAssistance | Translation and solvingdisputes

(optional) between employer and worker.
Regular Visit Mostly provided only for foreign
workers hired by enterprisesr
factories
Other Departurearrangementemployment

extension, medical service, evel

holding for foreign workers etc.

Form3-1: Service Items by Private Employment Ageticy

Despitethat private employment agaes have signed contract with both employers and
foreign workersthey serve mainly as the secretary of the employers. Besides assisting
all recruiting processes, if the employers are not satisfied with the foreign domestic
workers, they often contact ttegencies to eithereducaté the domestic workers, or

request for a placement.

The reason behind the tenden thgcompetitoat and
among agencie3.he quota system in Taiwamly allows a limited number of qualified
employes to hire foreign workersthe private employment agencies have to gain the
authorization from qualified employers in order to have business. The high nufber o
1,472 employment agencies hagged fierce competition to taract the employers to

sign a contract of mandate Various illegal commercial rebaterovided for the
employershave been invented, dluding cash rebate, providingravel rewards or

sexual services efé

Instead of providing services and benefits for foreign workers, the high esdegs

9 Referencing several website Tdiwanese Private Employment Agency.
9 PeiChia Lan,Global CinderellasMigrant Domestics and Newly Rich Employers in Taiyaipei,
Editions du Flaneur2008, p.8G32.
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taken from workers have been used dbscure rebates provided for employdtrdas
highlighted the lack of legitimacy for the government to allow the private employment
agencies to charge monthly from foreign workémsaddition,in fact the ageecy in
Taiwanhave been obtaining interests from overseas agemedes the table, which has
contributed to the high fees charged in sending country for workers who intend to seek
jobs in Taiwan Notwithstanding, there are no intentions from the Taiwanese
government to solve this issue, which lead to Taiwan becoming the destinafisiain

with the high amount of fee chargify.

Taking the into accourthe recruitment fees taken by the private employment agencies
in the sending countries, the sum of debticlvhforeign workers have to pay are
tremendous. Aie majority of foreign workers have been struggling and exposed more to
human rights abuses due to their heavy debts coming from servitt fieeJaiwanese
government should lower the amount or completetigid feecharging from the private
employment agenciesAnd at the same time jointly seek for a solution for the
transnational accomplice in between private employment agencies with the sending

countries.

3.5ThePr i vat e Empl o yRespangibiltAapkDuty i e s 6

Each préessionhas its own responsibility and duty of care under l&e,lawyers have
confidentiality obligationshousingagencies have its duty to investigate the house
which Subject of the transactiogtc. The pivate employmenagencies should have no
exception. Thusn this subchapter, it is aimed to figure othe private employment
agenciesresponsibility and dutyvhich have beenmposed undefaiwanesalomestic

law and expeted from international standards.

% ibid., p.79.It will be further elaborateth Chapter V, 5.1.1.1.
% ibid.
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3.5.1 ILO Conventions andRecommendations

In the ILO convention Nol81, migrants are in particular named under article 8 of the
convention calling for more awareness to prevent and protect them from abuses while
being recruited. The convention reveals {gistriminationas the basic rulm article 5,

in order to promote equality of opportunity and treatment in access to employment and

occupations.

The responsibilities for private employment agenaes not mentioned specifically in
the convention, but it was statedtire ILO Recommendations No.188 as follows:

The private employment agencies

1. Should not knowingly recruit, place or employ workers for job involving
unacceptable hazards or risks or where they may be subjected to abuse or
discriminatory treatment of arkynd.

2. Inform migrant workers, as far as possible in their own language or in a
language with which they are familiar, of the nature of the position offered
and the applicable terms and conditions of employment.

3. Prohibited from drawing up vacancytie@s or offers of employment in ways
that directly or indirectly result in discriminatiéh.

And has expectations for tipeivate employment agencies to:

1. Promote equality in employment through affirmative action programs.

2. Promote the utilizationfgroper, fair and efficient selection methd8s.
The Convention No.188eaffirms the importance for the private employment agencies
to prevent and protect domestic workers from human rights abuses. There are articles in
the convention indicatinthe protetions that the private employment agencies might be
related to orcould share the responsibility of. For instance the right for the domestic
workers to emgy fair terms of employment, the right have a written contract,
including being informed of working terms and conditions; and the prohibition of the

retention of worker's document s.

97 ILO Recommendation88(1997) article 8 and 9.

% ibid., article 10 and 13.

% Intemational Labour Office GenevBecent work for domestic workers: C189&R201 at a glance
2011,p.21-23.
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3.5.2UN Guiding Principle of Business and Human Rights

The UN Business Guiding Principles has expended the corporate responsibility to
respect human rights, not onllget human rights abuses by corporation itself, also its
affiliated business partners or customdrs.article 13 in the Guiding Principles, it

stated:

“The responsibility to respect human ri gh
(a) Avoid causing ocontributing to adverse human rights impacts through
their own activities, and address such impacts when they occur;
(b) Seek to prevent or mitigate adverse human rights impacts that are
directly linked to their operations, products or services by thesiness
relationships, even if they have not con
Based on the jurisprudence of national and international courts, the International
Commission of Jurists (ICJ) has developed criteria to determine how close the company
has to beo the abusedo enter a zone of legal risk where it could be exposed to legal
liability. According b the ICJ, the causation/contribution, knowledge /foreseeability as

well as proximity are relevant factors for legal liability.

The definition of conr but i on requires the company’s <co
facilitate the abuses committed by the pri
company’s conduct the abuses would not hav
“the compahymakeentdhe abuses and the harm

company’s conduct changes *he way the abuse

The second element, thenowl edge [/ foreseeability wildl
company actively sought to contribute to grbasnan rights abuses, or simply where it

knew that its course of conduct was likely to contribute to such abuses and, even it may

not have wanted the abuses to oc®uwWrin undert

some cases, even if the corporation dohae knowledge, the court will rule that the

100 |ntermational Commission of Jurist€orporate Complicity & legal Accouability, Volume 1, 2008, p.
8-12.
101 ibid., p.19.
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company should have known and should have the knowledge under its reasiably

of care.

Proximity, as the last element to determine whether the princgigepator is in the
c o mp a rsphéres of influence It can be determined by the closeness of the
relationships, and if it will be reasonable for the company to have the duty to protect the

person inflicted from harm.

Traditionally private employment agencies have prioritized due diligence with those
business partners who could profit the most. Nevertheless, under the second pillar of the
responsibility to respect human rights, private employment agencies should screen their
cooperative partners with human rights risk assessmenthe context b private
employment agencies in receiving countries, such as Taiwan, there are two types of
business partners. One is the cooperative overseas recruitment agencies, another is the

C U st eotmeenmtesptises or employers that intended to hire workers.

The crossborder recruitment often requires the cooperation of private employment
agencies in both sending and receiving countffe€xcept for the respective laws that
agencies should abided by, and the bilateral agreements between countries, the private
employmenh agencies should also have responsibility not to recruit workers from
overseas private employment agencies which are known to be abusive or exploitative.
Or if the cooperation continues, the company should use its leverage to effect the

malpractices.

Special notice should be given when the business partners have a poor record on human
rights abuses or there have been seemly risk of adverse human rights irt€fdrbe

102 There are also private employment agencies which will not reply on other overseas private
employment agencies, but directly establish braches overseas.

103 European Commissiofgmployment & Recruitment Ageies Sector Guide on Implementing the UN
Guiding Principles on Business and Human Rightme 2013p.35.

‘The prioritization might highlight business partners that:

—Are based in locations where there are known human rights risks, such as a laekl@ffiof
association for workers or persistent discrimination against women;
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private employment ageres have matched workers to jobs with known risks of human
rights abuses, the companies might constitute causing or contributing to adverse human

rights impacts under principle 13 of the UN Business Guiding Principles.

Nevertheless, it is often fficult to inspect each familygiven the large number of
families asemployers; and their possible unwillingness to be intrude in their private
spaces to inspecWith the realistic obstacles to have more thorough knowledge of the
working conditions in each househpld more reasonable threshold should be
established. Fonstance requiring the private employment agencies to secure the lowest
standard of not sending workers to families with a record of abusing domestic workers.

Other possibilities to constitute a contribution of human rights abuse for private
employment agegcies could be such as: assisting human trafficking, actively affecting
empl oyer’s human rights abuse on foreign

3.5.3 Taiwan

In the ‘Regulations for Permission and Supervision of Private Employment Services
Institution’ and‘ Employment Sesice Act, there are only two clear responsibility stated
for private employment agenclor the purpose of ensuring the foreign workers have
clear knowledge about their work, it is strictly regulated Wdten contractshould be
formed with signaturedvetweenprivate employment agencies and employers; also
amidst the agencies and foreign workers with a translated ‘€bpyhe second
responsibility is to mention detail working content while recruiting workers, which

should include wages, working hoursnkéits and other labor conditioA¥.

—Have a track record of poor performance on human rights;

— Operate in sectors that pose particular risks to human right;

—Are local, smaller or new companies who may lack amese of human rights issues or the capacity to
address ther.

104 | egislative YuanRegulations for Permission and Supervision of Private Employment Services
Institution 2014 (Taiwan)article20 and 21.

105 ibid., article 29.
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Ot her articles wunder “Empl oyment Service A

private employment agencies cannot violated, which could be categorized into six:

1) lllegal Recruitment
lllegal recruitmentmay be ébrmed of several ways. So as to the waskeight have
entered Taiwan with an illegal working status from the beginnimgnight have
moved from a legal working status to an illegal one throughoubdristay. The
former situation could be traffickindgalsification of documentstc. And the latter
situation could be matching runaway workers to employers who do not have quota
for foreign worker, which | ead to automat:
2) DisappearedRunaway Workers
The agency mighftace the possibility to close down if there have been certain amount
of its recruited workers have disappeared from wt¥k.Since the private
empl oyment agencoi eesx elracvies e” fdauiel eddi | i gence t
whereabouts to be unknown armk$ of © n t a°CThis also have revealed the
responsibility which Taiwanese government has imposed on the private employment
agencies, to keep track on its recruited workers and make sure they do not runaway.
3) Request Additional Fees
According to law, lhe private employment agencies could only charge service fees
from foreigh workers. As mentioned in the previous shapter,the limitations of
each year various, with NTD 1,800, 1,700 and 1,500 each month for the first to third
year respectively. It idlegal if the agencies request for other fees in addition to the
service fees and necessary insurance fees.
4) lllegally Hold Identity Documents or Property of the Worker
5) Contribute totheemp | oyer s Vi ol ations of Law
When the private employment agges arrange recruitmeitiut failed to exercisés
due diligence and causke employer violating Article 57 of Employment Service
Act, it may lead to the suspension of busindgense The due diligence includes not

recruiting illegal workers, to legallgomplete the health examinations required by

106 These disappeared workersasa@ | | y being cal lindawan.r unaway wor ker s’
107 |_egislative YuanRegulations for Permission and Supervision of Private Employment Services
Institution 2014 (Taiwan)Article 31, VIII.
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law etcl98

6) Committeda crime of intimidation, fraudzonversion, or embezzlement
Only when it is findguilty by the courts of the first instance so that this terms will be

effective.

From the active angassve responsibility of private employment agencies under
Taiwanese law, it can be observed that except for a ban to withhold identity documents

and to charge fees higher than legal permitted, there are no other direct or indirect
responsibility onthe agence s f or domestic workers’ human
the high influence of the agencies on the
not have any responsibility regarding this under law. It has led to irresponsible and
immoral suggestions tihe employers on the treatments of foreign workers, which will

be discussed more in Chapter V. The narrowly legislated laws also led to an easy way to

find loopholes to neglect the rights of foreign workers to pursue higher business profits.

Taken the bove mentioned ILO recommendation No0.188, it stated the importance to
place responsibility on private employment agency to stop agencies doing direct or
indirect human rights abuses to jobseekers with knowledge and foreseéXbity.

108 | egislative YuanEmployment Service A2015 (Taiwan), article 57

‘As for employment of foreign worker(s), employer shall not engage in any of the following:
1.Employing a foreign worker without permit or after the expiration of permit therefore, or a foreign
worker that has been permitted to be employed at the sam@dy a third party;

2.Employing in the name of the employer a foreign worker, but in reality causing that foreign worker to
engage in work for a third party;

3.Appointing the employed foreign worker to work that is not within the sphere of the permit;
4.Commanding, without permission therefore, an foreign worker who is employed to engage in the work
as referred to in Subparagraphs 8 to 10 of Paragraph 1 of Article 46 to change his/her work place;
5.Failing to arrange for the employed foreign worker toaugd health examinations or failing to submit
the health examinations report(s) to the competent health authority in accordance with the applicable laws
and regulations;

6.Dismissing or laying off national worker(s) as a result of having employed foreidkers) by the
employer;

7.Exerting coercion, threat, or any other illegal means upon the employed foreign worker(s) to enforce
him/her/them to engage in work contrary to his/her/their free will;

8.lllegally withholding the passport(s)/ residence cedifi¢s) of foreign worker(s) or embezzling
belongings of foreign worker(s); or

9.Having violated, other than the above, the provision(s) of the Act or the regulations promulgated
pursuantto the &t .

109 The private employment agenciess h o u | d n orécruik placesor emgldy yorkers for job
involving unacceptable hazards or risks or where they may be subjected to abuse or discriminatory
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the Taiwanese law mely place its emphasis on the administrative responsibilities when

the agencies do not follow the administrat
violation of law. Although there is also @agreement of mandaiae between foreign

workers and privi@ employment agencies, there @@ similar articles as article 57 to
request responsibility from agencies 1 f the

It has also shown the incoherermmween Taiwanese law and policy. On the one hand,

from the definitionit has only assigned private employment agencies to have the

purpose of recruitmentproviding pb placementorhman r esour ces busi nes
“ bing entrusted to recruit employéedBut onthe other hand, the polideg. Private

employment agency evaluat) direct against private employment agenciess

expeced the pivate employment agency tprovide a widerange of arrangement

services. The government has transferred the duty that it should bear for overseeing the
employment situation on foreign worketo private employment agencies, which

include condudhg regular checks to ensure no abusive incidents occlMmckrtheless,

the law has not given agencies corresponding legal responsibility and peihattess

did not meet the policy expectations.

With a lack of governmental supervising mechanism for foreign workers, and no solid
implementation on the supervisiffgnction of private employment agencie$he
foreign domestic workers have become invisible victims inside private households. It
would be necessary to draw a clear line of private employment agencies responsibility
and corresponding penalties. Or the government should establish mechanism to

supervise the working treatments of foreign domestic workers.

treatment of any kind."
See ILO Recommendation No.188 (1997), article 8.
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Ch a pt e Renedfatids to Misconducts

The State hare the duty to establish both judicial and fodicial mechanisms for
remediation of the harms inflicted by corporatidtfsWhen a private employment
agency has caused oontributed to a harm, #lso has a respoitslity to cease its
contribution and prade remediation.The UN Business Guiding Principles also
suggests atoperational e v e | gr i e v awhchewonksshand & mand tonthe

states grievance mechanism.

In the case of migrant workemdye to thdanguage barrierand their limited capability

to access to help!, a specialcomplaint channels should be provided. Since the
traditional labor court or judicial procedures have a higher threshold with logistics,
financial supports and competence, whichgmibe difficult to reach and utilize by
foreign workers. Thus special emphasis should be given to thgidicral mechanism,

the grievance mechanisms.

Another reason of whgnigrantsshould be taken in particular special protection is since
they might lave the fear that complaining may lead to a threat to their working status.
Also they “often face additional culturasocial, physical and financiahpediments to
accessing, using and kefiting from these mechanismBarticular attention should be
givento the rights and specific needsgoch groups or populations at each stdgh®
remedial process: accegspcedures and outcomt:?

4.1 Judicial System
In most of the court cases, jurisdiction was given to foreign workers as plaintiffs.

Neverthelessthe core issue behind is the accessibility to judicial procedures and the

practical influence of going on a trial.

110 United Nations, Guiding Principles of Busiss and Human Rightshapter 3

111 |n particularin the case of migrant domestic workers, being isolated in their work place (the

employer’'s household), they often have | ess access
112 United Nations, Guiding fciples of Business and Human Rights3Q
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After arriving to a new country, with most of the foreign workers have limited Chinese
ability, it is often extremely hard to have accdssinformation. In particular the
extremely close and intense nature of domestic work has increased the difficulty to gain
information from other compatriots. Even if the foreign domestic workers have certain
knowledge of the possibility to file a complaiagainst their employers or private

employment agencies, the intention to launch such action is still relatively low.

In fact, when it comes to accuse the maltreatment that foreign domestic workers have
suffered, they are already hesitant to negotiata tieir employers and seek for help.

Let alone pursuing judicial procedure which requires lots of time and logistics. And as

they turn their back against their employers, in most cases they can no longer stay in the
original household and work. By stayingn t he gover nment al provic
while waiting for the results, since the former employment contract has not officially

|l ose its effectiveness, they are stildl dee
and not actually working, even the foreign workers successfully win the trial, their

three years of stay under Taiwan regulations is still ticking, without any time
compensation. Thus most foreign domestic workers are not willing, and cannot bare this

“bl ank peri od” askofoomplately togethe opportudity tolstay and

work in Taiwan!!®

There are also cases when the foreign domestic wod@rsen trial with enough

evidence andupport from NGOs or otharganizations. But they often face language

issues. In order tcerlize a fair trial and social justice, it is essential to provide effective

judicial interpretation. The Taiwanese governmeaognize the importanda one of

iIts reports: “Judici al i nterpretatnoon i s e

onyf or protecting defendant’s right to defe

discovery of truth anthe result of the tridl}'# But in reality, the judicial interpretation

113 ChunMing Chao,Under the pincer pliers: the human rights of foreign domestic workers in Taiwan
National Chengchi UniversityJune 2003, p.129.

114 Control Yuan,The Control Yuan Investigation Repd2014, p269-270. Available from:
https://www.cy.gov.tw/CYBSBoxSSL/edoc/download/15§Rést accesst 26 July 201%
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system in Taiwan has been deficient.

The amount and quality of judiciaiterpreters in Taiwan has been upsetting. The total
number of Viethamese, Indonesian and Filipino interpreters are 46, 29 and 7
respectively. With 587,940 foreign workers in Taiwan, the number of judicial
interpreters is severely skimpy. It has led to ioterations done by other untrained
persons and badly affected the trial with fragmented and inaccurate message conveying.
The judges at times neglect possible interests and stakeholders, and simply appointed
private employment agencies, police or other wiawe knowledge on the specific
language to do interpretatidf?. It would also lower the legitimacy of the decision since
foreign workers might not fully understand due to inaccurate interpretation while
testimony, which lead to incorrect understandir@early, the current judicial system

has not secured the foreign workers right, either as a defendant or a plaintiff, to enjoy a
fair trial. There are stildl more work to b

to judicial justice.

4.2 Grievance Medanisms

Acknowledge the limitations of judicial procedures, the Taiwanesevernment
eventually establishn official and unitedgrievance mechanisml955 Hotl nia July
2009. The Ministry of Labor has integrated several hotlines from different régiona
government into onen order to raise the utilization rate and make it easier to memorize
for foreign workers The 24 hours servichotline provides4 languayes: Indonesian,
Vietnamese, Thai and English. It serves as a consultation and complaint cloannel
foreign workers, aiming at securing their rights and benefits. The Ministry of labor
staked that the majority of foreign workensive received information about this Hotline
through governmental brochures as they arrive in the Taiwanese airport.hAnd t

ministry claimed the workers in general have sufficlkembwledge about the existence

115 Taiwan Association for Innocencélh o can i nter pr et htsPlB OatoibgreEHht wor ker
Available from:http://www.tafi.org.tw/include_print.php?Ald=24&AType=reseaftlast accessed: 12

July 2016; Judicial Reform Foundatiodpples and orages: judicial interpreters;?25 April 2006.

Available from:https://www.jrf.org.tw/articles/56 @ ast accessed: 12 July 2016
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of the hotling since each yearlarge amount of calls has been recejied indance in
2015 there had been 194,800 calls in total.

In the statistical data of the 015 ‘1955 hotline’, 88% of
consultation, while 11% were making complaint of unfair treatments and 1% called for
emergency complainté® The content of consultation seeking and complaints can be

seen in graph-4 and 42. After operatoreceive the calls, considering the characteristic

and emergency level, they will hand the case to different competent authorities.
Emergent cases would be follow up every hour, while ordinary cases will be pass on to
local government and have regulardal up every 10 days'’

Complaint Consultant Cases

8.1%

8.5%

11%

= Identity Confastication = Contract
= Wages = Wage
Contract Transfer Work
= Management Private Employment Agency
= Private Employment Agency = Management

Graph 41: Content for Consultation Seekid® Graph 42: Content for Complaift®

It is quite surprising that there are only
complaints for unfair treatments or malpractices. Somearek has shown that

although most foreign domestic workers indeed have the knowledge about the existence

116 National Immigration Agency2015 Combating Human Trafficking Results Repérd Human
Trafficking Now 2016, p.190.

117 First Taiwan State Reviewnquiry Session of ICCPR Review Committee and Governmental
Conference Recoyrdrebruary 2013, p.192.

118 See supra note 111.

119 ibid.
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of the hotline or other governmental complaint channels, but the utilization rate has

been rather oW’ NGOs have also doubt9é&d tHwod | éfnfeect ilv
addressed that after the local government take over the case from the Hotline, the
government often neglect the will of the migrant workers and directly send them back to

either the employers or private employment agencies, which besemed the situation.

Some migrant workers also reported that operator did not actively respond to their

guestions or request for assistance, but si
money, don’t complain too Imumtss. or “1f you
Even though the effectiveness’ofl 955 Hot |l i ne’ still has to

yearly increased Hotline phone calls cannot be denied. By providing a free 24 hours
channel for the foreign workers to appeal and seek for advices, it hdsdulie basic

standard oftates grievance mechaniswhich international standards have required.

43Ci vi | Assisneet y 6 s

From previous chapters, it can be observed that most of the policy and mechanisms for
protecting foreign workers have lgrappeared in recent years. Most of them are still
being highly criticized by the civil society and waiting to be improved or reform. The
rescue rope for the majority of foreign workers thus have been civil society groups,

which consist of NGOs and relwis groups??

The majority of thefirst line active rescue and interaction are done by the civil society

groups, which often includes individual rescue, follow up and shelter. They also assist

120 yyeh-Ling Kang (2010), p.434.

21ya h oo N é&enrsyfrom aBuses for the second time, the Hotline for foreign workers has not
played its role’, 26 April 2012. Available from:
https://tw.news.yahoo.com/%E7%A7%BBY%ES5%B7%A5%E4%BA%8CY%ES%BAYAE%ES5%8F%97%
E8%99%90%E5%A4%96%E5%8B%IEYE6%ICY%EDIUES%8BY%II%ES5%B0%E8UET%B7%IAYES
%B2%92%E4%BF%9D%E9%9A%ICA3425843. htmfLast accesed: 29 July 2016¥5ender/Sexuality
Rights Association Taiwan, ‘The human rights of migr
February 2012. Available fronmttp://gsrat.et/news/newsclipDetail.php?ncdata_id=9{lZ@st accessed:

29 July 2016)

122 Embassies from the sending countries in Taiwan also serve as an important pathway for the foreign
workers to seek for assistance. Its role will be further discussed in Chapter VI.
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foreign workers to go through ngudicial and judicial mechasms, claiming for
negotiation in between workers and employers, justice and compendgdiase civil

society organizations have been @ssentialand easiereached aiding thirgpower.

Whil e foreign workers’ do not namcialvreansd, hei r p
some religious groups also expend their a
i nstance providing | ocation for foreign wc
trainings!?®

When it comes to remediatioifaiwanese government has beeaghty rely on grass

root civil society groups todirectly communicate and assist workers who need
assistance. Most shelter center for foreign workers are either run by civil society groups

or entrusted by the gover nmesiitst alnhceer’e biys t

government.

4. 4 Private Empl oyment Agenciesdéd Compl aint

Under international standardprivate employment agencies only coveusiness of
recruitmentsso as to the agencies only have oesbility and the duty to avoid known
human rights abusedsefore matdiing. After the workers start thework, the private
employment agencies no longer have to provide services. Thetteéoeeare no related

regulations on a need for agencies to provide complaint mechanisms.

Yet the privateemployment agencies have a wider rangesefvices in Taiwan,
including the provision of assistance on managements and superafenthe
recruitment. Recalling from Chapter 3.3.1, the evaluation of jpvate employment
agencies has a reviewategory regesting amechanisnfor employers and workers to
appeal A special emphasis is made tltla¢ complaint channel for the workers should be
bilingual. Although most of the agencies have passed the evaluation with high scores,

the committee member had statedatt * T h e pnavidebyapriviats employment

22 WeiweiN ¥ S),Catholic Churchoés s oci, @mmemigyDeeiogmenton mi gr a
Journal, Vol.130, 2010, p.17B81.
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agencies are all identical, coming fromunited version provided by the guild for
private employmenégencies. Treemechanisms looks perfegh paper, but they are in

fact selom used.

Observed from th websites of private employment agencies and interviews with
foreign workers, there are no sucbmplaint mechanisms in practioks described in

the previous Chapter, foreign workers simply try to phone private employment agencies
when they need help. Buhere are high chances that their request for help will be
complete ignored. This issue will be discussed later in Chapter 5.2.2, which will reveal
the necessitjor a running complaint mechanism to be established. The mechanism will
either provide asdiance to solve the complaint issue or to direct the foreign workers to

adequate channels at the governmental level.

124 ChungHsin Chang2009), p.87. An interview with one of the committee member for private
employment agency evaluation.
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Chapter V - Adverse Human Rights Issueson Domestic Workers Raised by

Foreign Workers Employment Agencies

Looking quite dferent from appearancgBan commorTaiwanese South East Asians
can usually being easily recognized on the strddtsre has been an obvious division
among different origins and racial groups in TaiwaneDo the high homogeneity in
Taiwanese societythere has been a lower enduraraned willingness to integrate

immigrants. Thus the’ f or ei gn nature of i mmi gr ant W 0
vulnerability. Through media coverageadvertisements from private employment
agenciesand the conservative attde towards immigrants, som&iwanesehas a

generalimpressionthat the foreign workere o me t o ea,yand choose money
Taiwan based oa higher salargompare to what they can get in their home country

This has led to some employers have the mintted the foreign workersan accept

anything as long s money compensations are given, or the workers are here for

working thus they do not need day offs or leisure time.

Facing these existed stereotypes and discriminations, and resulting other hyimsn ri
abuses, most foreign workers havepwaver to change the situatiolm particular when

they ariving in a new country and with limited knowledge of the local language, the
foreign workers do not have good access to information and channels thatthey c
reach to for inquiry. Taken certain amount of services fees each month and as the most
reachable third perséf? that foreign workers can have easy contact with, the private

employment agencies gain excessive power to control the workers.

Unlike other ndustries where foreign workers could have other working fellows from
similar origin, domestic workers are ofte
Having to work around 127 hours per day and with mostly no vacations, few chances

were given for themo build their own network. It is also impossible to have time to

organize unions or associations for securing their own rights.

125 Thethird person here refers to except for foreign workers and their employers.
2| n 2011, the “Labor Union Act” was adapted and sta
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In the beginning period, there are high frequencies to seek help from the private
employment agenciéd’ Also, private emplgment agency have been highly relied
upon as an intermediator in between domestic workers and empl&aiser than
exhibiting a fair attitude to negotiate with both sides for an adequate solution, most
private employment agenciesmply suggest the worketo endure unreasonable
situations and stay quiet. Some agencies even threat an immediate deportation if the

foreign workers are not satisfied with the current working conditions.

Although there have been some corresponding laws and policy tryinguwenprand
eliminate the possible human rights abuses, as mentioned in Chapter Il and 1ll. Cases of
human rights abuses by private employment agencies still often occurred, due to poor
enforcement and insufficient legal responsibilities. Some of the abueea alear
violations under Taiwanese law, such as human trafficking; while other more obscure
and indirect human rights violatiorare not clearly regulated. In this Chapter, a
discussion will be form regarding the facts and possibility to regulate timessolved

human rights abuses.

5.1 Direct Human Rights Abuses
5.1.1 Forced Labor

Domestic work is often considered @sethe professiosat high risk to modern form of
slavery. By taking the form of forced labor, bonded labor or human trafficking, private
employment agencies usually plays a role in these abuses. From 2006 to 2016, each
year the issue of forced labor and high private employment agencies fees were listed
and e mp h as i Zraficking m Pdrsorss Répdrt, written by

government?® lllegal confiscation of travel documents anigprivation of freedom of

Until today, there is only onl@bor union formed by foreign workerthe Filipino fisherman labor union
established in 2013.

127 yueh-Ling Kang(2010),p.6566.

128 American Institute in TaiwarTrafficking in Persons Repordvailable from
http://www.ait.org.tw/@/trafficking-in-personsreport.htmi(Last accesst 13 June 2016)

51

t


http://www.ait.org.tw/en/trafficking-in-persons-report.html

movement are also common fate contol and exploit foreign workers, which often

lead to forced labor.

5.1.1.1 High Recruitment Fees

In principle, under Taiwanese law, the private emplegtmagencies are strictly

restricted to charge limited amount of service fees from foreign wolkeiet it

would not be profitable if the agencies solely rely on the services fee charged from
employers and workers, the majority of agencies thus have fegatlloopholes and

developed ways to increase their profits. It was confirmed by some Taiwan private

empl oyment agenci es: “The revenues are not

profits are in fact coming from overseas employment agencies undebthegg ~

These undetable business dealgus increased the amount that oversea private
employment agencies charged on workers who want to be recruited to Taiwadmch

add up the overall cost on foreign workers in Taiwan, which esgée highest amot

of fees charged by private employment agencies among all the receiving countries in
Asial3?

are not only between the private employment agencies in the sending and receiving

countries, loan servicing companies on both ends are often also includegiodbes.

TransactionsUnder the Table

In order toavoidthe restrained amount of service fedsch can be chargad Taiwan,
with constant evolvement over the ygahe Taiwanese private employment agencies
have developed various ways to dodge redguia The nost common way is to request

foreign workers to sign ‘receip® whcr | oan

129 See Chapter Ill, 3.4 in this research.
130 Ying-Chang WangA discussion of foreign employment agerfym a private employment agency
view, National Clengchi University2002, p.45.
131 peiChia Lan 008, p.79.
2Someti mes it was signed with the foreign worker' s
hidden in a pile of papers for the workers to sign. They often did not review the papers one by one, thus in
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has authorized Taiwanese private employment agencies to collect theAftebtthe

wor kers begin to worvkuldbe deductedwrzomthly fronhtees e * | o
foreign worker’'s salary. I f the private emp
i nterest, It I's common to take the *pr omi

compulsory execution f t h e woPKleigwashoweweeq directly ruled by the
court of a violation of Taiwanese Employment Service Act by forming unjust intérest

and also constituted fraud under criminal g%.

In recent2 to 3years,due to the increasing complaint and conviction on the loans

collected byTaiwaneseprivate employment agencies. Some agencies rame up

with more advancedways to avoid legal sanctionsBy establishingoversea branches

and loan service companiem sending countriesthey attract foreign workers by
adwertisingthe guarantee to provide Taiwanese jobth high wags, good benefits and

fast recruitng processThey al so c¢claim that in order to
higher placement fees which exceed the legal restrain amount in sending catetry

chargel. Target atthe w o r k &capability to pay such high feeby successfully

convincing the workers to sign loans contraatsth t h e i r ‘cooperative |

companies’, workers are burdened with high

Even though the branches and Isanvice company are both proven to be owned by the
Taiwanese private employment agentlis transnational accomplice has been hard to
hold liable, since the clearnolations are ofaws in the sending countries. Nevertheless,

the prosecutors in Taiwan $idried to sue the Taiwanese employment agency with the

most cases they werawa war e of the “family emergency” debt that
133 In one case, the workers have to pay NT8,000 for 10 month, in order to pay back the receipt of loan or
promissory note that they signed. Together with the NT 6,0000 that the private empl@agancies

legally charged, the work have payed NT 14,0000 in total (amounts to around 3,800 USD).

See Taiwan | nter nat i PresiRéleasdtohe Rress Cosferéhnseofahe Migrant o n ‘

Wor ker Promi ssory Note Case’. Available from:
http://www.tiwa.org.tw/%E6%96%B0%E8%81%9E%E7%A8%BHE 7%A7%BBY%ES5%B7%A5%E6%
9C%ACYET7%AS%ABYEB%AL1%88%E8%A8%98%E8%80%85%E6%9CYlast accessed: 29 July

2016)
B itwas a vi ol at i obemanflingeagreeingtd be paid@t a\ater stage, or accepting fees
beyond the prescribed standard or any ot her wunjust interest.’

135 Taiwan High Administrative Court, No.78 Reversed (20Tawan High Administrative Court,
N0.1490 (2009); Taiwan High Criminal Court, N0.1080 (2014)
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‘Human Trafficking Prevention Act'*® The prosecutorsclaimed the action of

persuading the workers to sign a high interest lbas constituted ut i | i zi ng tt
nonexperience and uragreeatye do f* werbdnkdgernaberd tasn’d

By deducting higha mo u n t of t hen Taeiwankithas esjual doorkirgr y

merelyfor paying off the undue debt. The prosecutors thus asserted the corresponding

exorbitant profitthave constituted humarafficking.*®’

The Taiwanese high coudid not favored the reasoning of prosecutors arndd a
nonviolation of human trafficking. The decision was based on two reasolirggly,
the court considered there wertkeelaboos hadi t

uat i c

signed the loan contract with their free will. The court also did not agree on the urgency

and vulnerability of the workers, since they always have the freedom to chostsg to

and work in their sending countriesThe second reasoning ibat although the

placement fees which are charged have exceeded the amount regulated by laws in the

sending countriesA higher fee charged recognizedfficially as acommonamountin
the busineds®, thus the private employment agencies did not chaggevtrkers with

undue fees.

This has shown generalindulgeon the violations which occurred extraterritorially. By

failing to make efforts to regulate the Taiwanese agencies, the under table transactions

have burdened the workers excessively.

136 | egislative YuanHuman Trafficking Prevention A2D09(Taiwan),Article 32:
‘Anyone using such means as force, threat, intimidation, confinement, monitbtigg, fraud, hypnosis,
or other means agai nst wichpayfsaat commeenssratawits themiork |t

o | ab«

duty for profit, shall be sentenced to imprisonment under seven years, and may also be fined up to NT$5

million.

Anyone usingsucmeans as debt bondage or tyhe abuse of
ignorance, or helplessness to subject him/her to labor to which pay is not commensurate with the work
duty for profit, shall be sentenced to imprisonment under thras,y&ad may also Heed up toNT$1

million.

Any attempt to commit either crime stated in the preceding two paragrapinsishable.

137 Taiwan High Criminal CourtiNo.636(2014) Taiwan High Criminal CourtNo.1420(2015

138 According to the court, the Filipino Office in Tean has recognized the placement fees higher than
law is a normal state.
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Severey Exploited from Private Employment Agencies on both ends

“Some migrant workers are charged exorbitantly high recruitment fees, resulting in
substantial debts used by brokers or employers as tools of coercion to obtain or retain
their labor. After recrument fee repayments are garnished from their wages, some
foreign workers in Taiwan earn significantly less than minimum wade.The

AmericanAssociationpointed out the humatnafficking on migrant workers in Taiwan.

Regardless of the service fees thath domestic workers have to pay to the Taiwanese
Employment agencies, they already had to bear enormous fees in their sending countries.
(See Form 8) According to the survey by the Ministry of Labor, 85.8% of domestic
workers have debts, and among the68.4% have the debt in between NTD
70,00090,000.Altogether with the NTD 60,000 services fees and other administrative
fees they have to pay after the arrival in Taiwan, basically they do not earn a penny in
their first year of working. Most of them thicannot take any risk of losing their jobs.
Otherwise instead of earning money to complete their dreams to open a small business

back home, they will be drowned in debts and desperations.

Philippines Indonesia Vietnam
Governmental Dat4° 15,000 51,000 66,000
NGOs/ Media Repott! | 45000:80,000 | 52,00690,0004? | 120,000150,000
Form 51: Domestic Wor ker ' s Fee Charging

Agencies in Sending Countrfé3

139 American Institute in Taiwar2015 Trafficking in Persons Report: Taiwal8 July 2015. Available

from: https://www.ait.org.tw/en/201&afficking-in-personsreporttaiwan.html (Last accesst 1 June

2016)

140 These are the restrictive amount of fees that the agencies can legally obtained, regulated by the

sending countries.

141 The amount inclues the places fees charged by private employment agencies in sending countries,

flight tickets, visa fees etc.

“2Nevertheless, according to a schoil®0000sf research, s
placement fees have to be paid to the private gmpbat agencies in Indonesia.

See Supra note 4.

“United DaThe bjackNaevobplacement fees, thefalurof gover nme, 8@ 's cl ari f
April 2016.Available from:

http://p.udn.com.tw/upf/newmedia/2016 _data/20160430_migrante/m/analyze(l.ashaccesst 13

June 2016)European Union, Open Working Group losbour Migration& RecruitmenRecruitment
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The total amount of fees have increased the vulnerability and obediencerafrkiees.

In order to secure their work and salary, even if there have been abusive incidents at

work or from the private employment agencies, most workers will stay duieas

reaffirmed by interviews done by scholars. When the domestic workers werg bei

asked of why they do not complain about the unfair treatments or abuses they have
encountered. They answered: “The fees tha
agencies have tightened our handgx**tawve cann:
pay backiome! ” “We are afraid that if we retort
We cannot pay another round of placement and service fees. We are going to stay in

Tai wan, at | east wW® Icfanwee awenr es obneei nngo nseeyn t” h
be posible to take back 20% of the fees that have paid to the private employment
agency, since its often after the expiration of the 40 daysutryperiod. A lot of the

private employment agencies aneikhang perd®, they will not give a penny back to
y o ¢4 "

Therefore most foreign domestic workers will only make complaints or fight back if

they are ‘severely abused’. If it is “only”’
loads, they usually choose to stay quiet to save their'fd3ebts originating from

high employment agency fehavebecome the tools of turning the foreign workers into

bonded laborlt is also the crucial factor which caused the vulnerability on foreign

workers. Together with their fear to be sent home, they have become robots, being

expected to be faithful, accurate and no complaint.

Fees& Migrant és ri ght®4,pM2 0l ations Policy Brief 1

144 This is a term implying the usury.

145 Three remarks are all cited fromP@h i a L an’ kan (@28 k. 87. Se e

148 Filipino word, a literal translation will be money face, which means only care about money.

147 L an (2008) p. 87. An interviev with a Filipino domestic worker Maya, who had been everked

and caused injury to her ankle. She had treatment without any health insurance or fee support by her
employer.

148 ChenFen CHEN Management or Exploitation? The Survival Strategy of EmpldyEamily

Foreign Care WorkersTaiwan Society Research Journal, Vol.85, December 2001, p.112.
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5.1.1.2Withholding and/or confiscation of travel documents

Obtaining workers and immigrants t r av e | documents is a com
traffickers. The loss of travel documents abroad is almostvalguit to the loss of

identity and freedom of movement, which put the workers in to extreme vulnerability

and can be easily controlletihe Taiwanesdaw has prohibitedhe private employment

agencies or employers to r estwoiking pérmitoei gn wo

any identity document sufiioldted, afine tahge fromor k er '
NTD 60,000 to 300,000 will be requested, and there would be a possibility of a
suspension of agency’s |l icenseiomto hira wit hd]

foreign workers.

I f the workers agreed upon other’s to hold
written form should be signed, with the clauses of the commission can be terminated at

any time. In other words, no matter when the woneguests for the identity/travel
documents, the employers/private employment agencies cannot détlifibese

regulations, however, did not meet its expectations to effectively cease the confiscation

of identity documents.

According to the research by tigegvernment in 2012, among the 1076 interviewed

foreign workers, only24.7% of workers have their passport or residence permit by
themselves7.5% o f wor ker s’ identity documents are
private empl oyment a gpesentThesrest ofv T0t%haretillegal wor k e
confiscations®® This extremely high rate is due to the fear of foreign workers to run

away and disappear. As mentioned in Chapter Il and 1V, if there has been a certain
percentage that workers recruited by the agerwee disappeared, the agencies will be

punished with fines or possible withdrawal of business licenses. Given the pressure that

149 Legislative YuanEmployment Service A2015 (Taiwar), article 57 (8) and 40 (3).

OLi berty BewaresfpeNalties,ifthe employers withhtheé worke ' s i dent ity docume
17 August 2010. Available fronmttp://news.ltn.com.tw/news/life/paper/419900

(Last accesst 12 June 2015)

151 See Supra note 28hintHsin University2 0 1 2 f o ratesfacgiam & thé kvingsenvironment in

Taiwan
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agencies have received, they often strongl
identity documents to prevent their ape. The employers, avoiding the risk of having
to train or apply for another foreign work&; often simply take the suggestions from

the agencies.

Even though Taiwanese | aw has prohibited er
possessionraivewodlbeunment s. The exception
which permits the withholding has made the prohibition in vain. The legislators have

failed to consider the unbalance power relations in between the workers and
employers/private employment agencid$ere is in fact very little space for the

wor ker s t o refuse the request t o saf e k
bargaining power, the exception of permitting the safekeeping will only be the loophole

of allowing the continuous control on workers.

5.1.2 lllegalRecruitment- Afterthe i Rn-away o

lllegal recruitment of domestic workecan be originate from the following situations:

(1) the failure for the foreign domestic workers to pass all the necessary procedures (eg.
Failed to passhe healh examinations or a forgery on application documeftsthe
empbyers havehired foreign domestic workerwithout being qualified (3) run away
workers being recruited to other wétk The first situation is a simple naqualification,

which will not be futher discussed. The second and third situation, nevertheless, are
often connected. So as to the unqualified employers often illegally hirawamn

workers, which are usually intermediated by the private employment agencies.

As mentioned in Chapter llhe¢ foreign domestic workers do not have the rigtiteely
transfer work. @ce the foreign workenain away from their employers, their only hope
to find another legal working opportunitys through the assistance of private

employment agencie3o make diving and pay back theirabts, the foreign domestic

152 |f the foreign workers disappeared, although the employers do not have responsibility, they have to
wait for at least 3 month to receive a new foreign worker.
153 After the runawaybeing reportedtheforeig N w o righteorwork in Taiwarwill be forfeited
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workers usually are open tany job offers regardless of the legitimacysome
conscientious employment agencies will makkeemptsto transfer workers to another
legitimate job. Most of the employmeagency will either deport the workers, or make

use of the eagerness of foreign workers and match them to unauthorized employers.
Whenthe foreign workers start to work for the unauthorized employers, this has put
them under the worst situatioithey havelose legal working permit and no longer
under any legal protection. If they seek assistance from governmental organs for unfair

treatments, they will be sent home. This is when severe exploitations occurred.

5.1.3 Power Misuse lllegal Deportations

“ WHh iathe foreign workerisbadp e haved?” asked by the emplo
“1f the foreign worker mi sbehaved, t he emg
foreign worker. If it is not working, our agency can ask the translator to communicate

with the worker. Ifthe situation is still not improved, our agency will send a warning

letter to the worker as a final call. In case that the letter is nonetheless void, we will

deport the foreign worker back to his/her home country. And apply for new foreign

workers for sub t i t ulkiseis what written on one of the website of private
employnent, and it is also how most of the agency do to eliminate foreign domestic

workerswhodm ot -beké&Vved’ .in practice

According to law, thelmmigration Agency shouldnivestigateand ensures that the
situations are truly accorded with the deportation requirements before a forced
deportation And the prosecution reasons should be provided to the foreigners with their
languages, including a given remediation period of 7 #fy®Vhenit comes to an early
working contract termination, it should be informed to the responsible government

organ.

154 | egislative YuanRegulations Governing Forcible Deportation for Foreign2@d2(Taiwan), article
2-4.
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Despite these laws and policies in good intention, they are not being well enforced.
“Br oker s i nassiBhemplayers inférdibly depimg ‘problemati¢ foreign’
employees should they complaienabling the broker to fithe empty positions with

new foreign workers and continuallyse debt bondage to control the work forCEhe

2016 human trafficking report has pointed out this illegnduct!®® There has been
several cases on the news throughout the years of illegitimate sent back and
deportations. Oftentimes, the deportations occur after there has been certain dispute in

between the workers and the employers.

These cases usually emgg with the same patternbirstly, there would be some
disagreements or unpleasant incidents occurred in between employers and foreign
workers. At this stage, private employment agencies or the government might be
involved in order to either solve thesgutes. Prior to any reached consensus, the
foreign workers will be informeda transformation of work. Then on the dafythe
transfer, without any previous inform, foreign workevould bedirectly sent to the
airport to be deported back homikhere also Ave been a few other cases that the
command to deport was sent to the Private Employment Agencies, but they have not
informed the workers. Before the due date of voluntarily to leave Taiwan, they were

directly being brought to the airport and deportedieyagencies>®

Some of the illegal deported cases wemgorted by mediayhich drawcertain public
attention The Ministry of Labor made respond that if the procedure is proven to be
illegal, theywill consider to make assistance of theo r e i g n retura toklawan s
for working.*®” Follow-up news of these incidentannot be found, which in part
reflected the disregard on the issue of illegal foeplrtation. And even if any foreign
workers havesuccessfully came back to work in Taiwan, another rairsgrvices fees

would be awaitedThen who would make up for the time and financial loss which

155 U.S Department of Stat&rafficking in Persons Report 20180 June 2016, p.359.

156 China Tme sEmpldyment agency deport the foreign workersiGol i ct wi t h NGOs in the
February 2016. Available fronmttp://www.chinatimes.com/realtimenews/201602270032684@ (Last

accessd 21 June 2016)

" Ne w THBhe ¢omplaint of foreign wokkr s woul d | ead to deportation?’
Available from http://newtalk.tw/news/view/20121-06/30771(Last acesed 13 June 2016)
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caused by the illegal deportation? Based on current policy and taspmpensation

would be possibly given.

The common grourglof these above mentioned sitions arehe lack of opportunities
for theforeign workers to appedlnder law, if the foreign workers have lost their jobs,

they can have a 60 days transfer work per
by the private employment agencies. Aifé Immigration Departmertias failed to

fulfill its duty to examine and investigate into the legitimacy of deportations. The power

of deportation thus becomea weapon for the private employment agencies and

empl oyers to threat emplaymehtageeciegwil reguestkhe r s . “
foreign workers to lie about the actual fees they were being charged. If they tell the truth

in the interviews with the inspectors or p
said in the open letter of Vietnameserkers!>®The illegal sent back is also often an
accomplice between the employers and agertoesliminate notworkers when the

employers are not satisfied.

This human rights abuse should be much accounted of, once the foreign workers are
being send off,they no longer have the opportunity for justice or any forms of
compensationTo solve these forced deportations, a striogrventionfrom either the

public sector or NGOs should be made. In particular as the perimeter to stop such
forced deportation, dast examination mechanism should be implemented in the
airport.1>® And this should be includeas one of the responsibilities of private

employment agencies.

158 Cited from an open letter to the Taiwanese government, written by the Vietnamese workers requesting

for actions from the government to stop the exploitation to the foreign workers.

Refeenci ng f r om L iSboppressed bg@bi brafers stanirgtto work? The suppression of

Private EmploymentAgeci es t o the i mmigrant workers’, 15 March
http://talk.ltn.com.tw/article/breakingnews/16329Last accest 14 June 2016)

159 Taiwanese government has one airport counter which aims as the last resort for foreign workers

before they are being deported. But from all the continuous forced deportation, it can be proven that the

airport counter is a merdecoration.
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5.1.4 Stereotypes and Discriminations

Stereotypes and discrimination is another human rightstinlan foreign domestic
workerswhich has seldom been discussit is in fact a violatiorwhich often cause
more‘advancetlhuman rights abuseSome research has shown that more than 60% of
foreign workers felt discriminated by Taiwanese, which had negative impact on their
integraton.'%® Observed from interviews that have been conducted, there is not only a
hierarchy in between locals and foreign workers, but also an internal hierarchy based on

different nationality among foreign workers.

5.1.41 External and Internal Discriminatio ns

The racial formationin Taiwan is with extremely high unitary, since mast the
residents were immigrantsom China since 1662 onwards. The population is 97.55%
consists of Han Chinese, 2.33% of indigenous people and only 0.12% othé?'races
which manly consist of foreign spouses froSouth East Asia or China. Due to the high
homogeneity on races, Taiwanese overall has a lower endurance on race heterogeneity.
In particular there has been a resistance of accepting foreigner from China and South
East Asia in society, which has largely reflected on the immigration laws and policies. It
shows an eagerness to embrace wiibdar intelligence from western countridst

only deem the foreign blueollar workers asguest workers

This has developed to o called'new racism, which implies a racism not strictly

defined wih racial factors. Buta discrimination that is based on immigration and

borderst®? Blue-collar foreign workers usually are being seerfagi rty, noi sy ar
of o Mten thére aresocial issuéscaused by foreign workers, it is often discussed

under the context of “how t hese witt | af f e

160 One research has the percentage of 58%, while the other one has 73%.

161 Department of House RegistratioMonthly Population Survey Datépril 2016. Available from
http://www.ris.gov.tw/zh TWB46 (Last accesstt 14 June 2016)

162 Etienne BalibarRace, Nation, Class: Ambiguous Identitiesndon,Verso, 1991.

163 YenFenTsengEx pressing nationalist politics in guestwor|
foreign labor Taiwan Sociology Journa¥ol.32, June004.
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These discrimination andgainst bluecollar foreign workers was further fostered by

media and privatemploynent agencies.

Almost on every private employment agentcigsbsite, there arguidelines of how to

sel ect a “good worker” from South East Asi
workers who will obey any instructions and wieéhaved. Worker with an oversea
experiences, not good looking and introverted are highly recommended. For the purpose

of higher profits, labels and categories with certain personality or culture habits are

given for different nationalities. By referencing 10 different privaigpleyment agency

websites, the feature of each nationalities are as follows:

1. Philippines: Smart, with good language ability and usually receiliggher
‘westernizetleduation, which enable¢hemto be more independerdand easier to
communicate On the oter handthey are more aware of théabor rights, which
made themharcer to manageln general, Filipinos have a higher possibility to run
away

2. Indonesia: Usually loveducated but honest and kihdarted. Have higher
obedience, can ensure hardship aad accept not having any dajfs. They are
overall the easiest to manage.

3. Vietnam: Have a closer culture to Chinese/Taiwanese society. They can pick up
Mandarin quicker and very hawdorking. Affected by communism, they tend to
have high obedience.

4. Thailand: More used to doing rough work, have a drinking culture and can only

communicate with Thai.
Based on thstereotypestated abovdndonesians are usually recommended foidee r * s
caregiving due to theirpatient and kinehearted image. While Filiphos are mostly
suggested to be hired as maids or nannies, since they are higher educated and have the

ability to speak English, which can have a more positive influence on children.

In Taiwan, as the caregivers are the majority needed and have a |loasfiotd to apply,
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influenced by the stereotypes placed by private employment agency, the Indonesian are
the largest group among foreign domestic workers (See feakjn Bhe question here is,
if the private employment agencies have merely labeled the vgoukeler the interest

of facilitating the recrui timeestt , or it i
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Graph 51: 19982015 number of foreign domestic workers (nationaitty)

By ‘positioning the products there are several purposes and benefits Hethirs
strategy. First is to attract its customers, so as to the employers, to have the impression
that the agencies do have a grasp of the characteristic of the workers and can be good
recruiter. Second would be easier to control and manage the foreigarsorhe third

will be manipulating the labor market in order to import workers who can gain higher

profits.

Unlike the more functioning Filipinos Governmental Office in Taiwan, and various
Christian organizations which supports Filipino workers, gmstance that Indonesian

workers can reach are more restrained. Taking the languages into account, unless the

164 Ministry of Labor,Number of Foreign WorkerService and social worker8vailable from
http://statdb.mol.gov.tw/statisfProxy.aspx?sys=100&kind=10&type=1&funid=q1301&rdm=mecUXior
(Last accessd: 15 June 2016)
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Indonesians have Mandarin ability to a certain level, otherwise it is difficult for them to
access to information related to their rights. Byldinog an impression to enlarge the
recruitment of Indonesian workers, due to their less accessibility to remediation
compare to Fipino workers, they will creatéless trouble to the agencies and
employers. At the same time, more profits can be obtanyegrivate employment

agencies.

“Most private empl oyment agencies admit t ha
than other nati onal it i-€nsnesd whp wotke e privdte t he |
employment agencies told me: Most private employmeeh@g assert that Filipinos

are harder to manage, that is not true, they said it simply because of they can earn more

from Indonesi an®domestic workers

Even if the agencies have labeled foreign domestic workers due to their own interest,
simply fosteringstereotypesdoes not constitute a human rights violation. But if these
stereotypes created by private employment agenciesvarsened the discrimination

within foreign domestic worker#, would constitute a direct human rights violation.

5.1.4.2 Merely stereotyping?

“ reotyping is the applidato n of an individual " s own t
expectations onto other individuals without first obtaining fadtnalvledge

aboutthe individual(s)'®®, whi |l e “ di s cr i ohequarightobaesions t he d
prejudices and stereotype§ Many mi ght solely consider th
given by private empl oyment agencies are
stereotype on foreign workers. But it is often forgotten that stereotype and

disaimination is just a fine liné%’

165 peiChia Lan(2008), p.113.

166 Susan T. FiskeSocial beings: Core motives in Social Psycholgnd ed.)New York, Wiley, 2010.

167 This is still disputed among siat psychologist of whether stereotype can be the cause of
discrimination. Some psychologist hold complete opposite opinions, considering discrimination will lead
to stereotypes. No matter which theory, it is confirmed that stereotypes and discrimiezisthand in

hand.
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A racial d i s c ramyndistmaidn,) exctlusiom erestmicsion or preference
based on race, colour, descent, or national or ethnic origin which has the purpose or
effect of nullifying or impairing the recognitiognjoyment or exercise, on an equal
footing, of human rights and fundamental freedoms in the political, economic, social,
cultural or any other field of public lifé. accordingto the International Convention on

the Elimination of All Forms of Racidbiscrimination6®

In ICCPR Article 2, it has requested the state to ensure no distinctions of race and
national origint®® Althoughi t i s uncl ear infatt hin@alosppl ises a
nationality discriminationf he not i on m frticle @aspgrohibitedsgtoantisu s ’

for discrimination i‘nmepiltiiezse ntshhailbp praribaattiuosn a |ciof
grounds for discrimination as welAr t i cl e 26 furt hssegualent i t | e
protection of the law’® Principally, the right to nowliscrimination cannot be derogated

from in any circumstanced! B u t a idiffereritiation which is compatible with the

provisions of the ICCPR and is based on objective and reasonable grounds does not
amount to prohibited discrimination withing meaning of Articl 6272 .In the case of

a quota systerand complicated application proceduessablished for foreign workers,

it is commonlyfound that stateplace a stricter process for noationals to obtai visa

or working opportunities. Itan be reasonable justifiathder a priority protection of
citizens’ right t o wo rnationald kaveelegally ebtaiees s |, 0N
working status, there should not be differential treatments on their access to social

SeeC. Neil Macrae, Charles Stangor, and Miles Hewst8tereotypes and Stereotypifidie Guilford

Press, 1996, Chapter 9.

168 |nternational Convention on the Elimination of All Forms of Racial Discrimination (adopted 21
December 196%ntered into force 4 January 1969) &80TS 195 (CERD), article 1(1).

169 |International Covenant on Civil and Political Rights (ICCPR), article 2(1).

‘Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its
territory and subject to its jurisdiction the rights recognized in the present Covenant, without distinction
of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status.

170 ibid., article 26.

171 UN Human Rights Committee (HRC), CCPR General Comment No. 29, 31 August 2001,
CCPR/C/21/Rev.1/Add.11.

172 E, H. Zwaarde Vries v. The Netherlands, Communication No. 182/1984, U.N. DGPR/C/OP/2 at

209 ((9 April 1987) paragraph 1,3Nikolaus First Blicher von Wabhlstatt v Czech Republic,
Communication No. 1491/2008IN Doc CCPR/C/99/D/1491/2006 (19 August 2010), paragraph 10.2.
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benefitsandbeing protected bgtherlaba standards.

As Taiwanese law has excluded foreign domestic workers from the protection of basic
laborstandardacts, it is clear that it has been violating ICCPR article 2 and 26. But here
the research will/l l 1T ke to discuensosucine pri v
discrimination, and have worsen the discrimination on treating foreign domestic

workers based on nationality.

In the case of foreign workers, private employment agencies have givamatiies the

description of easier to run away*hardworking thus do not need vacatioms ‘hard

to manageetc. These has in fact directly cause the harsh treatment which imposed on

certain groups of workers, such as taken away travel documents to avoid the workers to

run away. And oftentimes, the private gloyment agencies instruct the employers:

“You can request the I ndonesian and Vietna
dayof fs and vacations, but thi d®Andithant acce
indeed frequently been reflected in the decisitaking of the employers, which

becomes a reality of the distinguish treatments among different nationalities.

Under legal sphere, it would hard to proof the causation in between the private
employment agencies a dawnd tieeeemployérs d e ¢ i stheogovernnignt tan i f
directly place a ban on the nationality stereotyping advertisements, it can prevent
possible discrimination and reduce hostility in between different nationdfifiest the

same time, it would fulfill the expectation of the ILO convens, which is to combat
unfair advertising practices anahisleading advertisements by private employment
agenciesAlso, to solve discriminatiors from the root,the goernment shoulgrovide
foreign domestic workerthe same protection as other workers in Taiwan.

173 peiChia Lan(2008), p.112.

174 The hierarchy within domestic workers have been fostered by private employment agencies and the
employers. Since remarks of threatening a substitution of one nationality to another often occurs. It has
also contributed to the tensions and competition setalbetween different nationalities of domestic
workers in Taiwan.
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5.2 Indirect Human Rights Abuses

The concept of‘indirect human rights infringement has been indicated in the UN
Principles of Business and Hwan Rights, discussed in Chapter Ill. The indirect
infringements imply a complicity to the principle perpetrator, which is the employer in
the discussion of domestic workers. Té@mplicity will be founded withintentional
participation, but not necessarilany intention to do harm, only knowledgof
foreseeable harmful would be sufficie® n dt is‘important to note that in crimiha
law an accomplice can usualbhe tried for complicity in a crime even wileethe
principal perpetrator hasot been identi&d or where guilt couldot be proven against
that principal. Equally important, the aaoplice need not desire that thpeincipal

offence be committetf’®

The question here iBow to allocate responsibility on the triangular relationship in

between foreig workers, employers and private employment agencies.

Although Taiwanese law did nompose a general duty on the private employment
agency to protect the foreign workers inflicted from human rights abuses. Yet since
foreign workers also have a signedtract with the private employment agencies, and
have paid their service fees monthly, [
to protect the foreign workers suffer from abu&sch as when the private employment
agencies knowingly express thdegal working conditions (eg. prohibition of
pregnancy,)or they foster or tacitly consent on inhuman working conditions and abuses.

They have failed to exercise their reasonable duty of care.

175 Andrew ClaphamCategories of Corporate Complicity in Human Rights Abu2e8§g p.342.

68



Private Employment Agencies |

Contribution? Duty of Care?

| Domestic Workers
-._‘-‘H l- w

Human Rights
Violations

Graph 52: Possible legal liability under indirectiman rights abuses

5.2.1 Private employmenta g e n contgbsitidn?

Observed from the private employment agericieswe bsi t es and some i n
empl oyers, employers often highly rely on
information, sine they do not have experience in hiring domestic workers. Questions

about working hours, vacation, tips for selecting workers etc. are asked frequently.
Speaking in favor of employers, private employment agencies often suggest that no
day-offs given to foeign workers is acceptable as long as overtime pay are provided.

And tips of “I'ndonesian and Mifeftsna mersee werr
commonly found. As mentioned above, sometimes accomplice of illegal deportation

and confiscation of identity @oments would be formed in between agencies and

employers.

“ o f t e labortsistdrsd® not to dnaggle over everything, thus now they all have

the common sense to ‘endure’ the situation
times than their home courr i e s , w h y obedgen®’l gaid aftareygu gdoback

home, you are the one that have earned the most. If you are really suffering, you can go

back (to your home country) now, I don’t C

176 It is a direct translation. By calling others brothers or sisters in Chinese, it often reemsdsage of
“we are on the same side."”
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employment agenciéé’ This has reflected the mindset of the majority of employers
and private employment agencies. They often suppose that since the foreign workers

come to work in Taiwan because of money, the workers will do whatever reqt/@sted.

Nevertheless, legally it will & very hard to proof the causal link between each cases.
Since the actudlsphere of influenceof private employment agencies have upon each
employers is unknown. Particularly in some cases, the foreign have agreed upon long
working hours and no vacationith overtime pay. It is also difficult to distinguish
whether the worker agreed with their will or due to the fear of losing their job and being

sent home.

Under current legal discussion, it would only be possible to ask for a moral
selfregulation onte pri vate empl oyment agencies not
rights abusesGet to the bottom of howhe employment agencies and employers have

this space to conduct such inhuman working conditions, it is solely because of

Tai wanese ¢govV e rsnstagnatiors 6f provaling a legaloprotection to

domestic workers.

5.2.2 Aresponsibility to stop human rights abuses by employefs

According to Taiwanese civil and criminkw, there is no responsibility on passively
not acting against a violation admct by someone else. But since the private
employment agencies have a special role to manage the foreign domestic workers, it is
worth discussion whether it is reasonable to place a responsibility on passively not

reacting to foreign worker’'s SOS messages

In various human rights abuseases the private employment agencies were in fact
aware of the abuse that might occurreohce the private employment agencies are

usually the priory contact of domestic workers. Tiypes of violations are often

177 ChenFen CHEN (2001), p.11415.
178 This distorted mindset also often applies to the sexual harassment/assaukaraisssance ame
perpetrators attempt to pay domestic workers for sex.
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repored to the agencies: inhuman working conditions and sexual harassments/assaults.

As mentioned in the second chapter, the domestic workers are in fact divided into two
categoriescaregivers and maids under lavatlp of the categy has a set of working

cortent. Although the working contemstiso depends on each household, basically it

should not surpass cernaange For instance caregivers should not be asked to tidy the

whole house, or to pick up children from school éfofortunately, n fact a large

number of caregivers in Taiwan have been asked to do overloading works, which

i nclude to work as a housemaid or to help
these workng contents are against Taiwanese regulations, it iswnitten in the

working corract. Most of the domestic workers cannot baresg¢hkigh intensity of

wor k| ®85H,0 t 1 danch grivate employment agencies are often their only two

ropes for rescuing them from tharsh working environment

Similarly, sexual harassments/assaults fiequently reported to private employment
agencies and 1955 hotline. The statistics show that there had been 319 sexual
harassment and 64 sexual assault complaint being made to 1955 Hotline #°2015.
amounts to each day, there is one new domestikarv@uffering from sexual crimes.
Notwithstanding there has no formal statistics of the amount of cases report to the
private employment agency. Taken the easier accessibility of the agencies to the foreign
domestic workers, the complaints will be no lésmn what the Hotline had received per

year.

While the agencies have knowledge about the ongoing or possible human rights abuses,
in most cases, the reply givemthe foreign domestic workeese persuadinthemnot
to overact and make officiakport® If the employment agencies have the knowledge

of the overworking and sexual harassment/assandtithave a very high possibility to

179 NewtalkN e w sastyear there have been one worker suffering from sexual harassment or infliction

perday’ , 9 May 2 0:bth:/newtalkaii/deaskrieve20¥05-089/@2979Last accest 22
June 2016)
180 Ep o c h TStomthessexudl assault incidents on domestic workers 8 December 2008. Av.

from: http://www.epochtimes.com/b5/9/12/8/n2747224.lbast accessed: 14 July 2016
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continue do they not have the responsibility to assist the workers to find possibly

solutions?

Accordingtothe ILOC&88 convention, the prhowldmote empl o
knowingly recruit, place or employ workers for job involving unacceptable hazards or

risks or where they may be subjected to abuse or discriminatory treatment of ahy kind.

This clause only indicat to the situation before the workers start to work. Nevertheless,

given that the government still actively request the agency to have the role of assisting

the management of the workers. | believe the responsibility above should extend to even

after theforeign worker start to work, so as to a duty of care. If the agency has gained a

| ater knowl edge ounacteptads hgzards ortiisksor Whemmywbe | v e d
subjected to abuse or discmi nat ory treat ment of any kind

worker to be free from such abuses.
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Chapter VI- Political Efforts and Struggles

The previouschapter has revealed unfareatmentand human rights abuses towards
foreign domestic workers, which has mostly been existed since the begioining
receiving foreign workers. 25 years later today, not a lot has changed. But following the
inclusion of several international human rights laws into domestic level, there has been
increasing attention upon human rights issues in Taiwan. Observed frgisiatige

Yuan sessions, due to some | egislators p el
domestic workers, more and more awareness and attempts to change the situation on
have been ongoing. Taken that pressure, the Ministry of Labor has alsonbeen

active on improving its policy.

As mentioned briefly in the Chapter II, there has been a long existing stagnation on
legal protection for domestic worker¥his Chapter Wi start with a discussion of
possible reason behind the stagnation of relked, then go into other efforts which
the Ministry of labor has been trying to promote. Other attempts of amending related

current existing laws and opposition forces will also be covered in this Chapter.

6.1 Draft Law on Protection of Domestic Workers 181

6.1.1 Various Attempts
Tracing back tothe core reason of why foreign domestic workers have been easily
abusive and exploited, one simple and essential reason is that domestic workers are not

protected by any laws in terms of their working conditions.

This lack of protection andhe constant abuses have triggemagdnerousprotess and

civil actionsto improve the situatioriThere havebeentwo different movements in the

past 15 years. One it directly involve the domestic workers into the Laborn8trd

Act, which will provide equal basic protection as labors in other industiéde the
second is to legislate a separate act which only deals with the issue of domestic workers.

181 A transhtion by the author, since there was no official translation for this draft law yet.
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These two movements have been supported by different scholars and SGEs.
expresghe inadequacy to involve the domestic workers in the Labor Standard Act. Due
to the private nature of house working environmetdmestic workers are more
vulnerable to abuse3he protection of Labor Standard Acthsisnot sufficient, speial
standards and mechanisms should be establishptevent andorotect the domestic
workers from exploitationOn the other hand, there aythersopinionssupporing the

idea todirectly involve the domestic workento Labor Standard Act, which isare

equal and easier to push forward a legislative chargese two movements have been
intertwined before 2008, due to multiple changes on administrative policy from the
Ministry of Labor. But after 2008, a consensus between the government and civil

socety of a separate Domestic Worker’'s Act w
Before 2003, whenever the Ministry of Labeas requested upon whether to include

the domestic workers into the Labor Standard Act, they hepveatedly addresd that

the working time andcontent of domestic workers varies amongach family and

empl oyer . Due to the ‘special nature’ of do

with other categories of | abor, but based o

The constant passive attitude from thevgyomental side has triggered the unity of
several NGOs i nMigrant Empowerment Nétvoork m Taawart T h ey

have developed an action and laweath® Wo r k e r * ®on@sti@WotkeroAdt i n

20042 The worker’'s ver si same legisktorbancsent istothepor t e d
Legislative Yuan three times. Neverthel ess,

opposition on the act, t he worker’'s wversio

discussion in the Legislativaian.

Around 2008 seeing the high reluctance for the Ministry of Labor to develop a separate
act for domestic workers. Some NGOs and scholars have altered the strategy and turned

to advocate the inclusion of domestic workers into the existing Labor Standard Act.

182 Draft of Household Service Adtyorkers' Version, 18 July 2004. Available from
http://www.coolloud.org.tw/node/6 01 (Last accesst April 15 2016)
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Surprisirgly, the Ministry of Labor agreed upon the proposal and start to form a
discussion group with the involvement of NGOs. After a year of discussion, there has
been few consensus reached, the NGOs had disappointedly dropped out from the
discussion group. Shity after the drop off, the Ministry of Labor abruptly decided to
change its policy to establishing a separate Act for domestic workbesDraft
Domestic Workers Adby the Ministry was later set theExecutiveYuan for examine

and approvain 2010%3 but it has been stagnated in the Executive Yuan ever since.

The stagnation has been due to the disagreements among different departments in
Executive Yuart®* The dispués has been mainly surroundihgorking hours and

‘day-offs’ that the domestic workeruld obtained. The Ministry of Welfare and most

of the employers have addressed that if the foreign domestic workers would have legal

rights to take regular dagffs, there would bdlifficulty for the employers to find

substitute manpower for caregiving.hey empl oyer s argued: “Sin.
‘Breathing Service’, which provides substi
prior experimental phase. Without handing out satisfying plan for substitute manpower,

the government should not shifhet predicament to the employers to solve by

themsel ves.

Besides the unsuccessful consensus seeking inside the Executive Yuan, the 2010 draft
was highlycriticized by civil society aa‘ForcedLaborAct 185 Despite it has given an
upper bound for the wonkg hours and a lowest standard of working condition, it still

gives an exceptional clause of “the stand

183 |n the Draft of Domestic Workers Act from the government side, detailed protections are provided. It
proposed a continuous rest 618 hours each day, 84 hours of working time every two weeks as normal
working hours; ad a continuous 24 hours of vacation every 7 days. The actual salary (after the deduction
of fees for accommodations and food etc.) shall not below the minimum wage in Labor Standard Act.

184 Executive Yuan is the official term for cabinet in Taiwan, whighesponsible for the governance of a

state! Yuan’ is the Chinese word for department or bran
“Legislative Yuah .
BBPTS News Doeesivor Wor kers become house slfomes?’, 25 A

http://pnn.pts.org.tw/main/2011/08/25/%E5%AE%B6%E5%8B%99%E5%8B%9E%ES5%8B%95%E6%8
8%90%E3%80%8CUESYAE%BGEYES%AS%BA%E3%80%8DY%EFY%BC%IFY%ES%8BY%IEWES%IC

%98%ES5%97%86%ESYAEY%BE6%E4%BFY%IDY%EG%B3%95%E6%88%90%E3%80%8CUEI%9A%9
C%E7%9C%BCY%EB6%B3%95%E3%80%8(RAst accest 27 June 2016)
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http://pnn.pts.org.tw/main/2011/08/25/%E5%AE%B6%E5%8B%99%E5%8B%9E%E5%8B%95%E6%88%90%E3%80%8C%E5%AE%B6%E5%A5%B4%E3%80%8D%EF%BC%9F%E5%8B%9E%E5%9C%98%E5%97%86%E5%AE%B6%E4%BF%9D%E6%B3%95%E6%88%90%E3%80%8C%E9%9A%9C%E7%9C%BC%E6%B3%95%E3%80%8D/

wor kers have i nd® Vogetharavith the eriticsm fromtcivilsaciety
and other stakeholderdyet 2010 draft was being withdravback to the Ministry of
Labor. The newest adapted draft was sent into the Executive Yuan in 2014, but so far

there is still no signs of sending it to the Legislative Yuan for discussion.

There have been other two deafif domestic workers act proposed by the legislators

from two major parties in 2014. Nevertheless, they have been waiting for the Executive
187

Yuan ver sion i n order t o have a mor e t
Nevertheless, in fact there is no such costhat the draft can only be discussed when
there is a governmental version. Therefore there must be certain opposition forces or

there has not been enough political pressure on the issue of passing the law.

Time Incident

04/2003 Civil Movement of “ Pmo@t i ng Domest i ¢
Started

10/2004 The Worker s Ver si on of Domest.i

the legislative Yuan for the first tim&® The Ministry of Labor,

however refuse to support the Act.

03/2011 Ministry of Labor launched® Do me st irc’ s WoPrrk
Ac 1o
06/2011 The ExecutiveYuanwithdraw the Act proposed by Ministry (

186 DraftDone st i ¢ Wor k er The laBoc shquld havetcontinbioais 8hours ‘of break each day,

but the employers and workers can have diffedestc i si on t hr ough nTaeglabéeri ati ons .’
should have one day break evergiags. But if the labor agrees, it can be substitute with one day of salary

oo have the break on other days.'’

187 | egislative Yuan, Social Warfare and Health Environment Committee TeTime8, egislative Yuan

Gagzette, Period 5, 15meeting 21 April 2014.

¥ This Act was sent again in 2008 and 2012, but it w
189 The Act proposed by the Ministry of Labwas highly criticized by NGOsleeming agan Act which

|l egal i zed Thedraft eegulatiors lstate that the workingiscand dayoffs can be exempted

simply by the “negotiation between the employers ani
uncover of the protection under the extremely unbalance power relations.

See Taiwan International Worker AssociationT he Domesti ¢ Wor ker’'s Protection
international insights’”, 9 May 2011. Available from:
http://www.tiwa.org.tw/2011/05/09/%E3%80%3A%ES%AE%B6%E4%BA%SB%ES%3B%IEYES%B7
Y%ASYEA4%BF%IDUEI%IA%ICUEE%B3%I5%E3%80%8BYEG6%87%89%ES%85%B7%ES5%9C%8
B%E9%9A%9B%E8%AE6%96%EI%87%8f/ast accessed: 11 June 2016)
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Labor

03/2014 Discuss the Version proposed by legislators, but the concli

is todiscussagain on another chosen day.

2014 The adapted Dome st i ¢ WoiroknerAcst "Pr

the Executive Yuan again

Form22:At t empts to |l egislate®™omestic wor

6.1.2 Oppositions on Increasing Protectiongor Foreign Domestic Workers

If the protection of foreign worss isimproved, the prior affectedre the mployers.
The employers thus hadermed strong opposition alliances with some social welfare
organizations, for instance Taiwandssague for Persons with Disabilitiesnd several
regional organization for private employment agentieAltogethe theyclaim for the
“el ders persas di sght € to be take care of”, an
the worker benefited from more protection. Since it equadsiocreaseon the buden

of the families which have heavily reliedon foreign domestic workers.The

improvement of the wages would make the poorer families that need the caregiving

service no longer have the capacity; and by restricting the working hours would cause

serious losses when emergencies otur.

Some employers and genepalblic also stand the view f : “Since we have ¢
government , it should serves for Tai wanese
protect foreigners but *®*dtaastrithfullyceflectddshowmva ne s e’
suffragecan dominate a dtae° s pol i cy. Over 2 O0havg bearr s , t he
positioned asguest workerand ‘outsidef. Correspondinghee mp | oyer s v oi Cce:

190 Compiled frommany sourcgsbut mainly reference fronThe Legislative Yuan Gazette Term 103/29
8 May 2014, p.403104.

®1This organization is also the biggest opposition w
was send into legislative yuan in 2005 and 2@8$ectively. Adding the nesupportive attitude of
Ministry of Labor, the act was rejected due to “a f;

192 The main objections have been coming from the organizations with disabled persons. Except for what
hasbeen mentioned, they were especially worried about the substitute manpower when the foreign
domestic workers were given daffs.

183 Hsiu-lien Chen,The double binding of public and private: The labor condition of migrant domestic
workers in TaiwanShih Hsn University 2011.
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the fact that the foreign workers do not have a right to vote, the majority of politicians
have been extremely gsive on developing policies related to foreign domestic workers.
The Taiwanese former presidemtho had involved the international human rights
treaties into domestic law, also haemised back in 2008 that he will push forward the
legislation of domesgt workers actUnfortunately he did not nee his promisesithin

his termfrom 20082016 The new president who went on board from May 2016 still

has a rather unclear position on her policy towards foreign workers.

Despite the reluctance to establish stic Workers Act over the years, there is
another essential new legislation that/ealsthe unwillingness to involve foreign
domestic workers to Taiwanese labor market. ThHeong Term Care System Aawvas

passed in May 2015, with the target to estabdisaring system for elder and disability
person by 2017. Nevertheless, as one of the most essential manpower for caregiving in
Taiwan for the past 20 years, the foreign domestic workers are being completely ruled

out of the Long Term Care System.

Most politicians havebeen emphasizing on how theare giving industry has been
benefitingcountries which send odbreign domesticworker, and asserting the foreign
domestic workers would be the barriers for theng Term Care Systemno
well-developed Yet in reality, with the current 8,914 local domestic workers who can
partake in the Long Term Care System, it is far from sufficient to cover the extensive
need for caregiving®® If the government truly aims at providing good services to Long
Term Care Systenthey should have include foreign domestic workers in to the system,
to receive identical rights and professional training which can raise the quality of

caregiving.

The government should also face up the manpower shortage that cannot be filed up
without foreign domestic workers. Instead of continuously take advantage of the foreign

domestic workers

%St r o m The jatswhich‘people unwilling to do even if they have the license. Low pay, busy and
not being repected, caregivers stivha a shortage of 30,000 persons’
from: http://www.storm.ma/article/7374@ ast accesst 28 June 2016)
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and policy support. Taking this flow, the individual hiring systemmusth also be altered
to a countryto-countryemployment in recent years. In this way, issues of human rights
abuses on foreign workers through employers and private employment agencies can be

changed. This possibility will be further discussed in the Chapter VII.

6.2 Direct Employment Service

Even though the legislation of legal protections for domestic workers has been not
smooth. Some smaller administrative attempts have been evolvin@iiidet Hiring
Service Center was established in 2008der the Ministry of Laborlt assists
employers to hire foreign workers without the participation of domestic and oversea
private employment agencies, which aims at reducing the debts that foreign workers
have to burden. At the same time, the employers do not have to pay recrb#eseiat

the agencies.

Despite the good intension of the government, the categories of foreign labors who can
be hired through direct employment system is still very limited. Only Thailand and the
Philippines have agreed upon a first time direct employn@ther sending countries,
Vietnam and Indonesia have only accepteddihect employment on fhires, which is

the second time employment after the first three years of working permit expired.

Among there-hiring domestic workerswith gradual icrease on the utilization rates,

there has been 43% of employers in 20t®ose to use direct employment. In
comparisongdespite around 50% of employers have the knowledge about the possibility

to utilize direct hiring system for first time employmé&tit the using rate is still rather

low. According to surveys, it is due to three main reasons, inclddihgave no t i me

deal with al/l the procedur esup managenental | y " |

servaces®the application emdrracedures are ver

195 There are 45% of employers have the knowéedfthe direct hiring options. See Ministry of Labor
The Investigation of the Management of Foreign Labor ReRod5.
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And certainly, the direct hiring system ia axplicit threat to the business of private
employment agencies. There were strong opposition of the establishment and
development of direct hiring system, the agencies commented badly on the system
throuh t he internet and its customers. They n
to handle the complicated application proceddre emphasidas been put otine high

rate of employers who use direct hiring system have failed to finish all the
administraive procedure after the workes ar r i val , which eventua

fines or termination of t¥e employer’'s qual
Interesting, instead afimplified the procedure or further increase the incentives for the
employers to use dice hiring, the Taiwanese govenent invent another option of

‘partial direct hiring. It allows private employment agency to assist on the
administrative procedures after the foreign workers arrive in Taiwan, also including the
management services to beetlcommunication channel in between employer and

worker. Under the partial direct hiring system, the foreign worker can avoid the
exploitation from the agencies in the sending countries. They still have to form a
contract with the Taiwanese private employnagency and pay the service fees. This

notion from the government also reflects its passive attitude to establish a system that

can eliminate the exploitation on foreign workers.

6.3 Amendments on Employment Service Act

Similar to the aim of Direct lHHng System, there has been a recent movement in the
Legislative Yuan to reduce the debt on domestic workers, so as to weaken the control of

private employment agencies on foreign workers.

Recalling the working restrictions for foreign workers, based&mployment Service
Act, only a threeyear contract can be formed at a time. After the contract expires, it will

be mandatory to leave Taiwan for at least one day. Even if the foreign worker has

196 SouthEast Asia GroupRrivate EmploymentAgengy ‘ Numer ous | oopholes in the
direct hiring system, there are high rates for empl ¢
http://www.sea.com.tw/news_detail.php?sn=3537#.V3GRGgLkH{L\&St accessed: 29 July 2016)
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successfully made a consensus with their employers to cortheuework, they still

have to depart for at least one day according to the law. Except for bemgde
through the direct hiring system, the workers have to go through the private
employment agencies on both sending and receiving country again irtafdem their
working contract for the next-@ years of stay in Taiwan. The placement fees and the

service fees also have to be paid for another 3 years.

To reduce such exploitation on foreign workers, some legislators proposed for an
amendment on Aitle 52 of Employment Service Act. By deleting the mandatory leave
every 3 years, the foreign workers can directly prolong its working contract without the
need to go through oversea private employment agency. This will save the foreign
domestic workers arther NTD 75,000180,000 of debt to carry. This amendment is
support by the Ministry of Labor, and has passed the First Reading in Legislative Yuan
in May 2016 To be expected, it has triggered an outcry among the private

employment agencies.

After the First Reading was passed, the main promoter f #mendment had
announced hernonsuicidal statement She claimed constant threat calls dyarge
number ofdomestic and oversea private employment agencies, which put her and other
legislator who support this ameément under extreme presstit® Exceptdirecty voice

their opinionsto the legislatorshy spreading opposition remarks over the Internet and
medig the private employment agencies have begingrto trigger more opposition
powers from civil society to stop the amendmefhey assert thatleleting the

mandatory3 years of returimnasequal to deprivinghe foa ei gn wor kerte’ human

187 The governmenrproposed bills or the membearoposed bills shall be listed on the bill agenda for
report. These titles of the bills shall Ead out loud in the Legislative Yuan Sitting (First Reading). After
the First Reading, these bills shall be immediately referred to appropriate committees for examination, or
proceed directly for the Second Reading. The Second Reading is of great mo@antthat thorough
discussion, revision, reexamination, revocation, and withdrawal are all decided upon at this stage. The
bills that have completed the Second Reading shall undergo the Third Reading in the following Yuan
Sitting. Unless a bill is foundelf-contradictory, unconstitutional or is in conflict with other laws, only
rephrasing can be made in the Third Reading.

1% SET N 8urs into téars in the Legislative Yuan! Blocking others benefits, Linf8hueadher
“neémui ci dal s tretd6navailablefrom 22 Ju
http://www.setn.com/News.aspx?News|D=1571B&ast accessd: 27 June 2016)
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‘return and visit their homand family. Theyalsoput emphasis on how the amendment

woul d cause negative influence on the empl
workers who cannot plong their contract will have a high risk to run away, then the

empl oyers might face the risk of Andsing th
“Foreign workers might frequently request f
working conditionsThi s wi |l |l cause the empit®Onthe s enor |
other hand,the local agencies also advocate the importance of oversea private
employment agencies, by stating the necessity of cooperatioden tor provide good

quality of‘foreign workeruser experience

It is interesting to observe such agitating effects trigged by the amendment. This
amendment targets at eliminating the exploitations of oversea employment agency on

the foreign workers. It has nothing to do with the employers, nor is what the private
empbyment agencies have stated are true. Theoretically, the amendment has not
threaten any benefits that Taiwanese employment agencies have acquired legally. The
enormous opposition from Taiwanese employment agencies havenpthe vigorous

‘“under 'tiablbetdvea®ln Tai wanese anrdactorviem s eas’
local agencies have verified the high placement fees charged by oversea agencies have

also been shared by Taiwanese agencies.

Since the amendment has only passed the First Readimg, dtié might be some
changes along the Second ReadilRggardless of whether this amendment can
eventually passed, it has beanumprecedented action indicatitizat somedegislatos
arewilling to make actual change towards the issue of private employment agency, and

a small step forward to protect the foreign domestic workers against the exploitation.

199 1t was referenced from several regional Manpower Agencies Associations and private employment
agenciesSuch as Litung I nternat i oDeetingdoirg abroaa forconelayp | oy me n |
there wil/ be management isisues.’', 24 June 2016. Ava
http://www.litung.com.tw/idex.asp?s=1&d=326(Last accesst 15 July 2016)
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6.4 Power Relations

From the law angbolicy makingand attempts whicpreviously statedthere are various
stakeholders in civil society which have been influencing the government and

| egi sl at or ' s prdcess Fram bengraphabklown (§ee Graphlyp an
imbalance of powers can be clearly observed. The opposition side has been excessively
discussed in the previous paragraphs, but the stakeholders which have been supporting

the reform are not thoroughly mentioned.

Increase Domestic Worker's

Protection
'
Government
Employer T
E NGOs
)
anat;gx;::m - Against E For
E Foreign Domestic
Social Welfare : e
Organization E Sending Country?—‘
L]
Legislators

Graph 6-1: Stakeholders on the foreign domestic worker i€8ue

With the ineffective remediation provided by government and private employment
agencies, the support from NGOs and religious groups are extremely important for
foreign domestic workers. Unlike masuropean countries have strong NGOs devoting

to human rights issues; the numbers and influences from Taiwanese NGOs are still
relatively limited. With merely a few NGOs working for the foreign domestic workers
issue in Taiwan, the main driving forces atee tones which form théMigrants

Empowerment Network in TaiwanSine 2003, they have been holdingligrants

200 Created by the author.
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Worker Paradeeveryyear. It calls for actins from the government, andes to raise
public awareness to the unfair working conditions on migveortkers. The urge of
implementing protection on domestic workers is also their prime demand over the years,

but there have been few resfs.

Another effective actor which can support the foreign workers is their home state.
Under ILO conventions, the seding states and the receiving state have the duty to form
bilateral treaties or negotiations to protect migrant workers. In between Taiwan and
sending countries, there have been various Memoranduanaerstanding(MOU),

which can be a good platform fdret sending state to request for Taiwanese government
to implement policy on improving the situation of domestic workers. But in fiaast
sending states do very little to assist mignantkers before their departure anthile

they are living abroadLikewise all the sending states hawvgeneral failure on
monitoring and regulating their own private employment agencies on exploiting their

own citizens with high placement fees.

Recalling the wage raise oforeign domestic workers in 2015, the wage had
successfily increaseddue to the request and pressure frime governments of

Philippines, Vietnam and Indonest® This has demonstrate that the sending

countries in fact have enough bargaining power, and the ability to negotiate and request

for i mprovements on ochesme sBuitc wuotrhk e‘'rsd | acroyn’d
negotiation items along these years, it leads to the doubt if the home state truly caring

for its people abroad.

From thematerials that | can find, only Indonesia has a recent endeavor to use their
bargaining poweon receiving country, by stating a possibility to completely stop of
sending out domestic wor ker s. “The |l ndor

Memorandum of Understanding (MOU) with Taiwanese government, with the inclusion

2l niti umMiIMeadsita,a ‘t housand of foreign workers in
Justice’ in a parade in Taiwan’', 14 December 201
https://theinitium.com/article/2015124dkilynewstaiwanrmigrantlabor/(Last accesd: 29 June 2016)

202 The whole negotiation has been mentioned in Chapter II.

Sou:
5. /
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of protection on Indonesian migramto r k e r sSoés Higdarnothe chief of the

Indonesia Oversea Labor Bure®d.This warning of stopping to send out domestic

workers to Taiwan has exhibd its efficacy, leading to momiscussiondacing up to

the foreign dome s Taiwan. Hopefulky himstion wdl incopadter on i n
moresimilar attemptdrom other countries, and creataoughpolitical pressuravhich

push forward a policy change in Taiwan

WCentr al N elndenestag govemmengapse their sending out of domestic workers, which
temporality not include Taiwan.’' 22 May 2016. Avail s
http://www.cna.com.tw/news/firstnews/201605220158spx(Last accesst 2 July 2016)
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Chapter VIIb Policy Suggestion and Recommen

Taken the discussions from previous Chapters, it can be observedethmedicament

in between insufficientegulationson private employment agencies and constant human
rights abuses has been unsolueder existing law and policy. Despite the obstacles to
push forward reformation, there has been consistent attempts to increase the protection
on foreign domestic workers, which has a certain progress in recent two years. By
giving high expectations th#tere would be some substantial changes in the near future,
with the inclusion of the political powers and stakeholders, several policy suggestions

and recommendations will be given in this Chapter as concluding remarks.

The recommendations will be dividento two parts, the first part wilased on current
societal and political realitp give adequate recommendations on improving the human
rights protection for foreign domestic workers. The second partpwolide the most
ideal reform orientation, luat the same timeequiresa complete overturn of the system,

thusit would berelatively difficult to reach.

As Taiwan has beendeermg i tself as ‘a nattwauldbebased o
reasonable for the Taiwanese government to consider tbeviiog recommeadations in

order tofulfill its proclaim throughout the yearsf being a country which thinks highly

of human rights And by truly showing an actual implementation on the voluntary

bondage of international human rights law, can it substhntintrease possible

international recognitions and praises on Taiwan.

7.1Amendments on Existing Laws and Policies

Based on common beliefs in neoliberalism, most governments have in general stand the
position of not to interfere the labor market. By @liaiy in more power to private

employment agencies, besides more economic gains, governments can also have lesser
responsibilities. | n addiworkers) takerothat nmost “ f or e

home sates of foreign workers have a weaker implemeriabn the protection of
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human rights, the hostades often do not feel sufficient pressure to adequately provide
protections. Tai wan has no ehkedungiidningppoh i n th
any system, including a markieased one, is subjeat the judgment and limitations

that come from theakct that all human beings hawvelienable human right It argues

that processes afccountability, particigtion, inclusion, justice, anslocial guarantees

have to underlie both the markand the stat#%* The State should still ensure the

lowest standard of protection on foreign workers, through a well monitoring system for

private employment ageneyd laws which can directly guasdorkers from harm.

7.11 Basic Legal Protection for ForeigrDomesticWorkers

‘Domestic workers are among the most vulnerable of migrant workers in terms of
excessive working hours, low wages, and their vulnerability to sexual harassment. It is

also a matter of concern thdamestic workergre not covered by basic latarotection

legislation, such as the Fdiaba Standards Act andé¢hLaba Saf ety and Heal
concluded by the Expert Commi#®tee in the 20

Many might say that without welinplementation, laws are just words on papers, but if

)

there’s no | egal regul at i ofemerpindingpatmwaystawo ul d b e
request the stakeholders to fulfill their duty and responsibilitg Wery core reason of

foreign domestic workers abusesTaiwanis the lack of basic legal protemt. Being
exempted from Taiwdns Labor Standard Act, the foreigl
any stand to fight back against private em
treatments. They can only see their humanity being stamped over but witfality e

fight back.

Regulating wages, working hours and vacations are the very basic necessity to protect
labor, which should alsde established for foreign workers. Besidd® basic

protections, i n the forei gn aldnnorgesttrefoon wor k e r

204 peter UvinHuman Rights and Developmehtichigan U.S.A Kumarian Pres2014
205 Taiwan State RevievGoncluding Observations and Recommendations Adopted by the International
Group of Independent Experts March 2013, paragraph 38, p.8.
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should be giving them the right to freely transfer their work. When this right is given,
they would be able to switch work when faced with unreasonable and abusive working
environment. Without theifleaving or staying controlled by pivate employment
agences and employers, thtareatof a forced deportation if not obeying would he
longer be compelling It would substantiallydecrease the domination doreign

domestic workers and lowdre risk of becoming forced laboradd explated.

Regarding the twocurrent alternative ways to provide protectian Taiwan the
inclusion in Labor Standard Act or the establishment of a separate act for domestic
workers, both can reached the aim of a legal shied for foreign domestic workers. Take
the discussion in LegislativEuan in recent five years, since the efforts have already
been on an establishmentsafparaté\ct, it shallbe a shorter path to make a real change.
The separate Act, so as to the Domestic Workers Act, should howevehgigarme

basic wages as the Labor Standard Act. Other working conditions such as working
hours and vacations can be regulated corresponding the working content ofecareg

but a limitationshould be established. Most importantly, comparable punishnuras f

violation have to be given.

A legislation for Domestic Workers Act could be expected, yet it still need more

political pressure on legislators. Either through local civil movementgressure
inflicted by f or ei gtatesdwithire gradua estaldishrkeatros ’ homi
Long Term Care System, by hoping that local domestic workers can also stand up
requesting for adpiate treatments, it can creaelarger joint power taadding up

pressursonthe realizatiorDomestic Workers Act.

7.12 Zero-Fees for Migrant Workers

The most common shared exploitation conducted by private employment agencies is the

exorbitant fees they charged. Recalling the ILO convention No0.181 for private
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employment agencies, article 7 has called for a prohibition efHaeging?®® Since a

complete elimination of fees can actively solve forced labor and debt bondages.

The current triangular relationship in between employers, private employment agencies
and foreign workers has been a rather sophisticated and uncleacurréat laws. The

Taiwanese regations only explicitly mentioh he agenci es responsi bi
in addition toa g e n serviees are largely provided for employergractice, it will be

reasonable for the employers to burden the cost réngefom agencies. But to
prevent the notion of ‘arbusdd Ifrgmbearingr allthg f or e i
recruitment fees. &asonable prarrival (or preworking) cost carbe obtained rbm

foreign domestic workers, whiahight include flight tickets, qwfessional training fees

or health examinations fees etc. But ®rtbe domestic workers begin work, all the

charges should be borne by the employers.

To fully realize zerefees for migrant workers, it will require efforts from both sending
and receiing countries to place a ban oacruitment fees. Otherwise if tHen is
merely on one side, for instance in Taiwan as the receistatg, it still remaina
probability that an accomplice would be formed in between local and overseers private
employmentagenciesTo cover the loss of Taiwanese agencies because of théeeero
policy, a higher recruitment fee in the sending countviesild be charged. He total
amount of debt®n foreign workers wouldeman at the same amount, which would

make the efforand aim to lessen the debt burden on migrant workersin.

Yet great political obstaclesould be faced with the reform on zefee chargingTaken

the experience from the curreahgoingreform to eliminate thé3 yearmandatory
leavé o n f okers it gas alr@adly triggered intensive opposition from private
employment agencied’ By widely cutting of the profits of private employment
agencies and increasing the expense of employersetbhdéer chargingoolicy would

definitely initiate more fieze @position Enormous resistanagould comefrom private

206 |nternational Labour Organization, C18Private Employment Agencies Convention, article 7.
207 See Chapter 6.3, Amendments on Employment Service Act.
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employment agencies, employeasd the political supporbehind them.But it is
necessary tmormalizedzercfee chargingn order to free the workers from extreme

debt bondagend place an end theunreasonable tolerareen human rights abuses.

7.13 Increase Legal Responsibility on Private Employment Agency towards their

Recruited Workers

The analysis and discussion in Chapter V has revealed the deficienpieserft laws

on private emplgment agencies. As the intermediator who has legal relationships with
both employers and recruited workers, the present laws havetileeerto merely
addressing the relationship in between agencies and employers. There has been a lack of

agenci essi'birleistpyonon recruited workers human
Based on the contribution and important role which private employment agencies have

played in the triangular relationsR%h A reasonable duty of care of private employment

agencies towards workersahd be measured and establishHus duty does not imply

a responsibility on foreign worker’'s cond:!
agencies if the foreign workerunaway. But a duty of care of takirgpsonable notice

on the job which they aduised anchaveassiséd thematchng processFor the abuses

that their recruited workers have been facing, the private employment agency should

take reasonablsteps to report and asdisding ways for remediation if they are aware

of such abuses.

Along with the increased responsibilities, relatively harsher punishment while violated
should also be placeth e bur den of pr oof s hdesihcditibe set
more impartialto proof that they have actively assist the foreign workers e

versa.

Nonetheless, this policy suggestion would create a complete different route than
zerofee charging. Instead of decreasing the relationship bond in between foreign

208 The triangular relationship consist of employers, foreign workers and private employment agencies.
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workers and private employment agencies, the increase of responsibility ate priv
employment agencies imply a clearer and more substantial relationship in between
agencies and workers. Although | personally consildat zerefee charging willalter

the situation on foreign domestic workarsre efficiently the increase on agencies
responsibility is in fact the most feasible reformation considering the current situation in

Taiwan.

Similar to zerefee charging, the increase responsibility would also face objections from

private employment agencies. But the opposition would beresace this will not
notably affect the employer’'s interest. Th
partially decrease the influence of private employment agencies, perhaps facing the

crucial role which private employment agencies have been nglayand place

corresponding responsibility will be the best solution in current stage.

7.1.4 Increase Utilization Rate of Direct Hiring System

Taking the current situation in Taiwathe above stated policy suggestions would have
higherthreshold4o make reforns. Before the reform take place, the meantimemore

efforts should be given by théage to improve existing mechanism.

The Direct Hiring System, although has mostly been utilized withires, still enables

a different option for recruitnmg. As long as the government can gese the utilization

rate of thissystem, it can effectively lower the number of foreign workers hired through

private employment agencies and avoid debt bondage from exorbitant fees. In particular

if the amendments oncanceling3 year ma n d a,titocanybe dneigealr t ur e’
synergism to promote the Direct Hiring Systdmater on, if the government improved

the firsttime direct hiring system with the Philippines, and have successfully negotiated

for first time dire¢ hiring with other sending countries, there would also be more people

have the knowledge of the possibility and convenience of the system.

Thus the Ministry of Labor in Taiwan, as they promised over the years in the session in
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Legislative Yuan, should iprove and promote the Direct Hiring System. By
simplifying application procedures, enlarge the options for recruiting, the more
employers that utilized direct hiring, the more foreign workers can be free from debt

bondage.

7.2 An Elimination on Private Employment Agencyin the Foreign Labor Market

Recalling from the history of ILO convention No0.181 for private employment agency,
while the first version of convention for f@harging private employment agencies
establishe#®, the ILO had the intention toompletely eliminate private employment
agenciesby a fulkreplacement from public employment offié€s But through the
continuous recognition towards the importance of private employment agencies over the
years, ILO has softened its stand and turned toview of strictly regulated and
nonfee-charging private employment agencies. Nevertheless, the vision to eliminate the

private employment agencies, nevertheless, has been reviving in recent years.

Under the common understanding of the evident role wipichate employment
agencies play in the migration cinlictde and
upon migrants, mosttates and international discussions have beager to find
solutions. Sometates thus have decided to make the original epinof ILO into

practice, so as to utterly eliminate private employment agencies and establish a
‘government t 4o-Gysysteenrfon neoeuitirig foreigrGworkers. The most
well-known country for @o-G is South Korea, which has its whole foreigibdr

mar ket under t he?!@ther ecumries mve been brdynpdrsally

experimenting on the probability of such system, with agreements in between certain

209 International Labor Organization, CO3&eeCharging Employment Agencies Conventi@833 (No.

34).

210 1LO Recommendation R42: Employment Agencies Recommendation (Recommendation concerning
Employment Agencies) (17th ILC session Geneva 29 Jun 1933).

211 SouthKorean has been usingtG-G system since they open the labor market towards foreign
workers. Therefore it is not a recent alteration, but it has been the model of the countries which have
recent endeavors to try-18-G system.
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countries, such as Bangladesh witalaysia and Saudi Arabfa?

By managing the foreiglabor market withithe Gto-G system angbublic employment
agencies it can completely eliminate maltreatments caused by private employment
agenci es. As the *‘pioneer’ |, South Korea
implementnational treatmentrnciple to foreign workerg!? It has also placed a higher
standard of a basic knowledge of Korean and have to take mandatory professional
trainings before they start to work, which aims at an easier integration to the local
working environment. With suchopicies and no fee charged from private employment

agencies, G@o-G system is expected to have less human rights violations.

Nevertheless, different from theory, thet®&G system in Korea has encountered
various criticism and doubts. Abuses such as l@acking hours, physical violence and
delayed wage payments have been frequently occtiftéthis has also led ta doubt

that if Gto-G system is a good tipn to solve the issue. Yet ti@merous human rights
abuses inflicted on foreign workers in Southr& have been originated from poor
substantial implementation of equal protection and weak monitoring system. In my
personal opinion, it cannot deny thet&&G system’s el i mi nati on

and exploitation originated from private employmentrages.

Over the yearssome Taiwanese NGO workers alsve beerclaiming for a reform of
altering to aG-to-G employment systerfl® To some extent this attempt has facilitated
the establishment of Direct Hiring System in Taiwan. As mentioned in Chaptehé.
first-time direct hiring has been carried out in recent years. Through an agreement to

form an option of @o-G in between the Philippines and Taiwan, the Filipino

212 European Union, Open Worlg Group orLabour Migration& RecruitmenRecruitment Fees&

Mi grant 6s rights ,\0ld,lp6&/ti ons Policy Brief 1

213 National treatment principle here implies an equal treatment of foreign workers to its nations under
law.

214 Amnesty InternationaSouthKorea: End rampant abuse of migrant farm worker8 October 2014.
Available from
https://www.amnesty.org/en/latest/news/2014/10/stotieaendrampamtabusemigrantfarm-workers/

(Last accessed: 25 July 2016)

215 Ching Ju Wu;The new era of slavery: Congress of the International Migrant Workers Policy: Slavery
Workers SystenThe Constitution Review Journab. 31, 2005, p. 16467.
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government has promised to place high quality workers on the Taiwanese direct
recruitment database system. By ruling out private employment agencies on both sides
to provide a lower cost option to attract both employers and worker, the agreement aims

at lower the reliance on agencies and the probability to be exploited.

Yet this system wi require excessive support andordinated sets of measui@s both
sending and receiving ends, order to fulfill the blueprint of a more efficient and
nonexploitative path. From theurrentutilization rate of the Direct Hiring System, the
result sofar has showed that Taiwanese government is not yet capable to enlarge direct
hiring systen?!® Not to mention a complete alteration tot&G system, which
required even more transnational cooperation, detailed planning and long transit period.
Also fromSaat h Korea’s exper i etor@ gystemwoald meedmap r e h e n s
well-structured monitoring system to oversee the implementation and protection on
foreign workers, which cannot be reached over night.this can still be anltimate
goal.By establising anideal G-to-G system and combininig with the Long Term Care
System,it can ensure the quality of domestic workers through coherent professional

training, and make the responsibility to monitor and protect claagemore complete.

7.3 Conclusion

To sum up,n order toensue foreign domestic workers equabyjoy the rights to be
free from abuses and harm, the mostmsaleand urgent will be givinhemsubstantial
legal protection. By providing basic standard of working condition, which i
minimum wages,day-offs, right to transfer work freely and a limitation on working

hours they no longer have tove under a helpless situation. Instead, thagy seek for

216 Obsewed from the current operation of the fitshe direct hiring, both Taiwanese and the Filipino
government have underestimated the efforts that have to be given in order to build up a new system.
There has been low matching rates for finste recruitmenthrough direct employment. It is due to the
passive attitude on implementation on both efte. Filipino government has not been agljvselecting

and placing workers into the Taiwanese databaki&Ehvihave made the general impression from the
employerdo deem this channel as not able to provide sufficient choices. Therefore not a lot of employers
would employ through direct hiring, which have led to the workers who enrolled have to wait for an
excessive amount of time to be matchBoen lesser workensould be willing to enroll. Thitias become

a viciows cycle and need to be changed.
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help with a legal standing and can enjoy reasonable working environment.

Besdes the establishment of legal protection for foreign domestic workers, the
government alsdave to improve existing policieend mechanise There should be

more advocacy on the promotion Bfi r ec t Hi ring System and
raisingthe visibility and prestigef these mechanisms can effectively raise utilization

rates and decrease reliance on private employment agencies. The government should
also cooperate with the civil society, such as NGOs, to set up a monitoring system to

oversee the effeiee of the government running mechanisms.

Overall, ashorter term goal ought to increase the responsibility of private employment
agencies on its recruitedlorkers. While a long term aimauld be gradually decrease

the influence of private employment aggnn foreign labor market. By completing the
Direct Hiring System, both the workers and employers would recegitie
convenience and benefit of usinther channels for recruiting than private employment
agencies. The reliance on private employment agenthus would largely decline,
which would be a good progressive way to eliminate the private employment agencies

in foreign labor market.

Al revolutions are i mpossible UvAThel they
reformation of pursuing leggrotection for the foreign domestic workeesd decrease

the exploitation from private employment agenciedl be a long fight, but it is

definitely necessary and worth the efforts. And in the end, there would be certain goals
achieved and atep forwad to a more equal society, juste seeingilghts after a long

walk ina long, dark tunnel

217 A quote by Albie Sachs, a former judge on the Constitutional Court of South Africa.
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Abstract

Since theopening of Taiwanese markét foreign domestic workers in 199%ith
gradual aging population and a lack of functional governmentaltknng care system,

the demanddor foreign domestic workerBave been increasing every yelr.2015,

there are224,356 foreign domestic workers in Taiwan, with origin mainly from
Indonesia, Philippines and Vietnam. Yet there are no legal protections for their working

conditiors, which connived numerous unfair treatments and human rights abuses.

Private employment agencies, as an important stakeholder in this issue, have been
holding excessive power to control the market. But besides the issue afdiggng,

they have been raly highlighted under the Taiwanese context. In particular their
contribution to other abuses. This research has analyzed various reports and articles to

reveal the extent of agencies i nvol vement
were inflicted upn. It shows that agencies have been conducting both direct and

indirect abuses, which includes forced labor, illegal deportation and discrimination etc.

Taken the recent inclusion of international human rights treaties to Taiwanese law,
international stadards are involved in this research to examine the domestic regulations
on private employment agencies. The domestic law has failed to provide corresponding
regulations and penalties on agencies, for their responsibility on adverse human rights
incidents.By encompassing the political endeavors and oppositions for the protection
on foreign domestic workers over the years, several reform orientations are given with
the hope to create a fair and equal working environment for foreign domestic workers in

Taiwan.

Keywords: Foreign Domestic Worker, Private Employment Agencies, Human

Rights, Taiwan
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Abstract

Seit derO ffnung des taiwanesischen Maskfir auslandische Hausangestellte im Jahre
1992 ist — einhergehend mit einer zunehmend alterndewterung und derfrehlen
eines funktionierenden, vom Staat getragenen LanBflegesystens — die Nachfrage
nach eben diesejedes JahgestiegenIm Jahre 201%rbeiten224.356 auslandische
Hausangestellte in Taiwanlie meisten davoraus Indonesiengen Philippinen und
Vietham. Da hinsichtlich der Arbeitsbedingungen fir auslandische Hausangdstigilte
Rechtsschutz existiert, kommt es zu zahlreichen Féllen von unfairer Behanstidng

Menschenrechtsverletzungen.

Private Arbeitsvermittlungsagenturen gl als wichtige Akteure in dieser
Angelegenheit, weil sie Ubeme unverhaltnisméfige Macht Uber den Marktflgen.
Abgesehen von der Debatte Uber Vergebihrungskoseden solche Firmen im
taiwanesischen Kontext nie hervorgehoben. Besondersiliteer Beitrag zu anderen
Missbrauchenwird geschwiegen Mittels Analysen vonzahlreichenBerichten und
Artikeln deckt die vorliegende Masterarbeit auf, in welchem Ausmaf
Arbeitsvermittlungagenturen an Menschenrechtsverletzungen an auslandischen
Hausangestellte beteiligt sind.Sie zeigt, dasssie sowohl direkte als auch indirekte

Missbrauche ausiiben, u.a. Zwangsarbeit, illegaleoBaion und Diskriminierung.

In Anbetracht dessen, dass internationale Menschenrechtsvertrage vor Kiordes
taiwanesische Reth einbezogen wurden werden in dieser Forschungsarbeit
innerstaatliche Regelungen dber private Arbeitsvermittiungsagentunaier
Berlcksichtigung der internationalen Standawmdsersucht. Das innerstiche Recht

hat es versdumt, entsprecheridegelungenund Strafen zu schaffemithilfe derer
Arbeitsvermittiungsgenturen fur ihre Mitwirkung amenschenrechtsverstoRen zur
Verantwortung gezogen werden konntedburch die Schilderung der politischen
Bemuhungen fir und gegen einen besseren Rechtsschutz \glandeaschen
Hausangestellten und die Entwicklung der entsprechenden Bewegungen uber die letzten

Jahre hinweg, werden etliche Reformideen mit der Hoffnung auf ein faires
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Arbeitsverhéltnis und auf Gleichberechtigung fir auslandische Hausangestellte in
Taiwanvorgeschlagen.

Schlusselbegriffe: ausladische Hausangestellte,

private Arbeitsvermittlungsagenturen, Menschenrechte, Taiwan
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