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Abstract

English:

This paper examines the impact that sanctions have on non-target States.
The ineffectiveness of sanctions at achieving their foreign policy goals and the
human rights consequences from sanction-use are generally recognised in scholarly
writing. Yet, the international community remains largely silent about the impact that
sanctions have on non-target States. This thesis attempts to address that gap. The
international law justifications and controversy surrounding unilateral sanctions are
discussed. A case study of the sanctions against Russia and the consequences that
these pose for the Cuban economy provides a contemporary example of the issue.
The close economic relations between the two countries has caused Cuba’s
dependency on the Russian Federation. Other factors including the US embargo
imposed on Cuba, Cuba’s economic instability and its trade deficit make it
particularly vulnerable to external factors. Limited data is available on Cuba and
Russia, with both governmental data being unreliable or inaccessible. Using
available data and scholarly writing, the sanctions are shown to represent hurdles to
the Russia-Cuban relations, hindering Cuban economic growth long-term. Many
areas will likely be impacted, including trade, banking, tourism, energy, foreign
investment, and foreign aid. The ineffectiveness of sanctions and their global
implications requires sanctions to be reconsidered. Finally, suggestions are
proposed to make sanctions safer and more effective in order to prevent more non-

target States from becoming collateral damage.

Deutsch:

In dieser Arbeit werden die Auswirkungen von Sanktionen auf Nicht-
Zielstaaten untersucht. Die Wirkungslosigkeit von Sanktionen bei der Erreichung
ihrer aul3enpolitischen Ziele und die menschenrechtlichen Folgen ihrer Anwendung
sind in der Wissenschaft allgemein anerkannt. Dennoch schweigt die internationale
Gemeinschaft weitgehend Uber die Auswirkungen von Sanktionen auf Nicht-
Zielstaaten. Die vorliegende Arbeit versucht, diese Llcke zu schlie3en. Die
volkerrechtlichen Rechtfertigungen und Kontroversen im Zusammenhang mit
unilateralen Sanktionen werden erortert. Eine Fallstudie Uber die Sanktionen gegen



Russland und die Folgen, die diese fur die kubanische Wirtschaft haben, liefert ein
aktuelles Beispiel zu diesem Thema. Die engen wirtschaftlichen Beziehungen
zwischen den beiden Landern haben zu einer starken Abhangigkeit Kubas von
Russland gefuhrt. Andere Faktoren, wie das gegen Kuba verhangte US-Embargo,
die wirtschaftliche Instabilitat Kubas und sein Handelsdefizit, machen das Land
besonders verwundbar durch externe Einflisse. Es stehen nur begrenzte Daten zu
Kuba und Russland zur Verfugung, da beide Regierungen unzuverlassige oder
schwer zugangliche Informationen bereitstellen. Anhand verfugbarer Daten und
wissenschaftlicher Arbeiten soll gezeigt werden, dass die Sanktionen die
Beziehungen zwischen Russland und Kuba beeintrachtigen und das kubanische
Wirtschaftswachstum langfristig behindern. Es ist davon auszugehen, dass viele
Bereiche betroffen sein werden, darunter Handel, Bankwesen, Tourismus, Energie,
auslandische Investitionen und auslandische Hilfe. Die Ineffektivitat von Sanktionen
und ihre globalen Auswirkungen machen es erforderlich, diese zu Uberdenken.
Abschlielliend werden Vorschlage unterbreitet, wie Sanktionen sicherer und
wirksamer gestaltet werden konnen, um zu verhindern, dass mehr Nicht-Zielstaaten

zu Kollateralschaden werden.



Introduction

‘Sanctions’ refer to restrictive measures against a target State or entity in
attempts to coerce them into or refrain from certain behaviour.” This usually involves
influencing political change. Sanctions come in many forms, including diplomatic,
military or economic measures. They involve restricting the State being sanctioned
from accessing specific goods or services. For example, economic sanctions often
come in the form of import and export restrictions. This prevents the State being
sanctioned from initiating trade deals with the country that has applied the sanctions
to them. Effectively, the aim of sanctions is to reduce a State’s ability to continue

engaging in the wrongful behaviour.

Trade sanctions are costly economically on a country imposing the sanctions
(the ‘sanctioning State’) and the country which the sanctions have been imposed on
(the ‘target State’). This is because previous profitable trading relationships are
halted with the sanctions. The economic burden that sanctions impose is often felt by
civilian populations. Scholarship tends to focus on the negative consequences that
sanctions pose for civilian populations of target States.?2 However, the impact on a
third nation (the ‘non-target State’) is often overlooked. Sanctioning States apply the
sanctions with the intention to hurt the target State in some way. They also recognise
the sacrifices this involves for their own economy. Yet, countries which hold no
responsibility for the behaviour being sanctioned often suffer the most. This is

seldom considered.

The Russian Federation is currently heavily sanctioned by Western States

because of its war of aggression against Ukraine.® The sanctions seek to reduce

' European Commission, ‘Frequently asked questions: Restrictive measures (sanctions)’ (26 February
2022) <https://ec.europa.eu/commission/presscorner/detail/en/qanda_22_ 1401> accessed 20 March
2023.

2 E.g., Nicholas Mulder, The Economic Weapon: The Rise of Sanctions as a Tool of Modern War
(Yale University Press 2022); Idriss Jazairy, ‘Unilateral Economic Sanctions, International Law, and
Human Rights’ (2019) 33(3) Ethics & International Affairs 291; Susan Hannah Allen and David J
Lektzian, ‘Economic sanctions: A blunt instrument’ (2012) 50(1) Journal of Peace Research 121.

3 General Secretariat of the Council, ‘EU Sanctions against Russia explained’ (European Council and
Council of the European Union, last reviewed 15 March 2023)
<https://www.consilium.europa.eu/en/policies/sanctions/restrictive-measures-against-russia-over-
ukraine/sanctions-against-russia-explained/> accessed 20 March 2023.



Russia’s capabilities of continuing the war.# Sanctioning the world’s 11t largest
economy has consequences.® This is especially the case considering Russia was a
leading exporter of essential goods, including oil and grain, prior to the sanctions.®
The long-term implications of the sanctions are yet to come into fruition. Yet, the
short-term impacts already visible show the seriousness of sanctioning Russia. The
sanctions have contributed to a cost-of-living crisis globally. The global gross
domestic product (GDP) growth is expected to continue to decline.” The issue with
sanctions is not that they are weak tools. Rather, it is “their considerable but
unpredictable strength”.® Often, the unpredictable consequences of sanctions have a
spill-over effect on non-target economies. This thesis seeks to discuss the
consequences that sanctions have on non-target States, using Cuba as a case

study.

Chapter Il will discuss sanctions as a mechanism of international law
generally. It will firstly explain the international laws which Russia has violated.
Although Russia justified its invasion of Ukraine under the United Nations (UN)
Charter, it will be shown that Russia has breached international law. By beginning a
war with Ukraine, it has threatened international peace and security. This provides
the legal justification for the sanctions applied to the Russian Federation. They serve
a corrective purpose on Russia, in response to its international law breaches. States
have applied unilateral sanctions as third-party countermeasures. Case law and
secondary law sources, including the Barcelona Traction case and International Law
Commission (ILC) commentary, will show States are permitted to apply these
sanctions to restore the international legal order. It will be shown that the concept of
third-party countermeasures is problematic in itself, with no mechanisms in place to
monitor their implementation and they are not explicitly permitted under international

4 Ibid.

5 Nicholas Mulder, ‘The Sanctions Weapon’ (International Monetary Fund, June 2022)
<https://www.imf.org/en/Publications/fandd/issues/2022/06/the-sanctions-weapon-mulder> accessed
6 June 2023.

6 Ibid.

" The World Bank, ‘The Global Economy’s “Speed Limit” Set to Fall to Three-Decade Low’ (27 March
2023) <https://www.worldbank.org/en/news/press-release/2023/03/27/global-economy-s-speed-limit-
set-to-fall-to-three-decade-low#:~:text=As%20a%20result%2C%20between%202022,—
t0%202.2%25%20a%20year.> accessed 6 June 2023.

8 Mulder (n 2) 180.



law. The legality of the Russian sanctions under public international law will therefore
be discussed.

The sanctions against Russia will then be explained. The six main sanction
categories include: asset freezes, financial system sanctions, energy sector
sanctions, trade restrictions, transportation sanctions, and professional service
sanctions. Although the sanctions cover many more industries, these categories are
most relevant to discuss the indirect consequences that they will likely cause for non-
target States. These categories will be thoroughly explored, assessing the threat
they pose for the Russian and global economy. However, flaws with the sanctions
will also be considered to highlight that their effect on Russia may not be as
significant as intended. Understanding the sanctions that have been applied to
Russia provides a foundation to consider how these sanctions hurt non-target
States, including Cuba.

Chapter Il explains the long-term impacts that the sanctions against Russia
pose for Cuba. This case study provides a current example of a non-target State that
is impacted by sanctions. After visiting Cuba and speaking to local people, | learned
of the hardship that Cubans have faced since the war outbreak and sanctions
applied to Russia. They explained the frequent blackouts, essential food shortages
and many other issues that they experienced. This inspired the thesis topic. Cuba
and Russia have ahistory of trading relations since the beginning of the Cold War. It
will be shown that Cuba has depended on Russia to provide them with essential
commodities and aid for decades now. Despite Cuba’s economic health indicators
suggesting that the economy is relatively healthy, inaccuracies in the data will be
shown to contradict this. This economic weakness and Cuba’s dependency on
Russia makes it particularly vulnerable to issues arising from the Russian sanctions.
It is important to consider throughout this chapter, and this thesis generally, that
Cuba is a socialist government and therefore government statistics are rarely
published. This makes it difficult to investigate the current economic situation of
Cuba and the risks that the Russian sanctions pose to it. Despite this, the available
statistics will attempt to show the likely issues arising from the Russian sanctions for
Cuba.



The Cuban banking industry was already flawed prior to the Russian
sanctions because of the long-term embargo Cuba has been under by the United
States (US). This chapter will also show that the banking industry sanctions leave
Cuba with fewer foreign currency options to rely on and prevent Cuba from using
Russian banks as intermediaries to trade with other nations. Moreover, the Cuban
economy greatly relies on tourism. The reduction in Russian tourists because of the
transportation sanctions can already be seen to impact the Cuban economy. The
energy sector sanctions are problematic for Cuba since it uses Russian imported fuel
for its electricity supply. Barriers to receiving this oil threaten the Cuban economy
since businesses are hindered from operating with no energy supply. Other issues,
including foreign direct investment (FDI) and foreign aid, are also shown to be
impacted because of the sanctions against Russia. Cuba’s dependency on Russia
will be shown to likely impact many sectors, and ultimately, impact the Cuban
economy long-term. Essentially, Cuba will become collateral damage to the Russian

sanctions.

Chapter IV discusses ways to make sanctions safer and more effective. It will
firstly be shown that sanctions are rarely effective at achieving their foreign policy
goals. They are often viewed as the ‘safer’ option when compared to military
intervention. Yet, it will be shown that this understanding is flawed since sanctions
regimes often breed long-term, deadly consequences. Also, rather than achieving
the popular goal of ‘changing regimes’, sanctions are shown to have the paradoxical
effect of enforcing authoritarian regimes. Sanctions have the ability to cripple an
economy, and this may reduce the nation’s ability to further threaten the international
community. However, often the target States adapt to the sanctions and strengthen
their trading relations with other non-sanctioning States. This will challenge the
argument that sanctions cripple an economy, and therefore prevent the target State
from continuing their unlawful behaviour. The argument that sanctions are a morally
correct retaliation tool raises concerns that States apply sanctions to signal their
commitment to international peace and security, rather than with the intention of
actually attempting to restore international peace and security. It is also questionable
since sanctions may be argued to be immoral in themselves, because they often

have dramatic negative consequences.



These consequences will be investigated. Previous sanctions regimes will be
shown to have had severe human rights consequences. Those that are responsible
for the behaviour being sanctioned, the political elite, are often unharmed by the
sanctions. The civilian population, who are politically powerless, suffer. They become
victims to their own government and the international community because of these
sanctions. Moreover, the impact of sanctions on non-target economies will be
discussed. Weaker economies are more susceptible to global issues, and this is
particularly problematic in the present case because lower-income economies are
attempting to recover from COVID-19 and now must suffer the consequences of
Russia being sanctioned. The consequences that sanctions have on corroding
globalisation through global supply chains will then be explained. Considering supply
chains’ role in growing lower-income economies will further show that sanctions

disproportionately impact the Global South.

It will be recognised that there is no ‘silver bullet’ to achieve foreign policy
goals. However, improvements will be suggested to ensure that sanctions are made
more effective and safer. Preassessment measures to scrutinise the consequences
that proposed sanctions regimes could pose for civilians and non-target economies
is suggested. Assistance should also be considered for non-target States which have
been disproportionately impacted by the sanctions. Rights to bring proceedings to
the sanctioning authority are suggested to be extended to allow non-target States to
challenge the sanctions. Compensation may also be considered to reduce the
impact that the sanctions have on these struggling economies. Finally, just war
theory is proposed to be applied to sanctions regimes. Under this theory, sanctions
can be properly analysed prior, during and after their application. Being held to a
higher standard may reduce the risk that sanctions regimes cause further collateral
damage and ensures that reparation measures are in place to help innocent civilians

and non-target States recover.

Sanctions are powerful tools often yielded without scrutinising the impact that
they may have on non-target States. It will be shown that sanctions are
fundamentally hindering lower-income economies. This supports the notion that
Western States apply the sanctions, whilst the Global South must pay the
consequences. The Russian sanctions are particularly problematic for non-target



States because Russia is one of the most powerful countries worldwide and is a
major exporter of commodities. Cuba’s dependency on Russia means that it is likely
to become collateral damage to the sanctions. The lack of success of previous
sanctions regimes questions why sanctions are often resorted to, despite the fact
they breed significant negative consequences. A crucial, contemporary question is
therefore raised: are the Russian sanctions worth it when they are unlikely to achieve
the desired foreign policy goals and have the potential to hurt non-target economies?
This thesis will show that the likely answer is no, referencing the impact that the

Russian sanctions may have on the Cuban economy.
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Sanctions as a mechanism of International Law

The legal justification for sanctions is usually grounded in attempting to
restore international peace and security. It is not a new concept, with exerting
economic pressure to achieve political goals dating back to the time period of ancient
Greece (700-480 B.C.).° The League of Nations codified economic sanctions into our
present-day understanding of the notion.'® However, the legal grounding of sanctions
remains highly controversial. It remains underdeveloped and legal scholars have
polarising opinions on the topic. This chapter will discuss this. It will also discuss the
international laws which Russia has violated, and therefore the legal grounding of the
present sanctions against Russia. Finally, it will explore the sanctions imposed on
Russia by category and their effectiveness or lack of effectiveness.

Il.I. International Laws Russia has Violated

Putin signed Executive Orders recognising Donetsk and Luhansk as
independent from Ukraine.!" He also announced the deployment of “peacekeeping”
forces in these areas, which transpired into a full-scale invasion of Ukraine.'? Russia
justified the invasion under Article 51 of the UN Charter, providing States a right of
individual or collective self-defence.’ It provides an exception to the customary
international rule prohibiting the use of force against another State, as enshrined in
Article 2(4) of the UN Charter.'* However, there is no evidence that Ukraine was
using force against Russia to justify this argument under international law. The UN
Secretary General showed concern over the conflict, stating Russia’s justification

was a “perversion of the concept of peacekeeping”.'® Jus ad bellum, which considers

% Iryna Bogdanova, Unilateral Sanctions in International Law and the Enforcement of Human Rights:
The Impact of the Principle of Common Concern of Humankind (Brill 2022) 15.

1° The Covenant of the League of Nations (signed 28 June 1919) art 16.

" Elizabeth Wilmshurst, ‘Ukraine: Debunking Russia’s legal justifications’ (Chatham House, 24
February 2022) <https://www.chathamhouse.org/2022/02/ukraine-debunking-russias-legal-
justifications> accessed 22 March 2023.

2 UN, ‘Secretary-General’s press encounter on Ukraine’ (22 February 2022)
<https://www.un.org/sg/en/content/sg/press-encounter/2022-02-22/secretary-generals-press-
encounter-ukraine> accessed 22 March 2023; Charter of the United Nations ‘UN Charter’ (signed 26
June 1945) 1 UNTS XVI art 51.

3 Wilmshurst (n 11).

4 UN Charter (n 12) art 2(4).

'S |bid.
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the legitimacy where States may resort to warfare, has been breached by Russia
since the invasion lacks logical legal grounding.

Russia stated that military action was deployed to help the people in the
regions of Donetsk and Luhansk. Russia’s argument is further flawed when
considering the fact that Article 51 solely provides States a right to self-defence,
rather than providing the right to intervene on other States affairs for humanitarian
issues.’® It is generally accepted that humanitarian intervention not authorised by the
United Nations Security Council (UNSC) has no legal basis under the UN Charter.
No UNSC authorisation was given, but rather Russia began the supposed
‘humanitarian intervention’ on its own accord. Moreover, the two regions are not
recognised as sovereign States on a global scale. Russia’s allegations that Ukraine
is suppressing the people of the ‘sovereign’ regions lacks legal grounding.

Despite its flawed attempts to justify the military action, Russia has breached
international law. But what rules have exactly been breached? This is important for
the purposes of understanding the legal grounding of the sanctions imposed. Firstly,
the principle of non-intervention has been breached by Russia. By intervening in the
internal affairs of Ukraine, Russia has undermined their State sovereignty. This
means that they have failed to respect the right of other States to regulate their own
political affairs, without foreign intervention, as underlined in Article 1 of the UN
Charter.'” They have moreover breached the prohibition of the use of force against
other States, as previously referred to, and have failed to show their invasion falls
under the exemptions found within international law. Many customary international
rules developed to encourage international peace can therefore be said to be

incompatible with Russia’s actions.

The Geneva Conventions of 1949 have been ratified by all UN recognised
States and are therefore universally applicable.'® These conventions govern the

treatment of enemy civilians and forces, to minimise the brutality of war. Russia

6 Wilmshurst (n 11).

7 UN Charter (n 12) art 1.

8 ]1CRC, ‘The Geneva Conventions of 1949 and their Additional Protocols’ (1 January 2014)
<https://www.icrc.org/en/document/geneva-conventions-1949-additional-protocols> accessed 10 May
2023.
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therefore has obligations to protect people falling under these categories. Russia
withdrew from Protocol | to the Geneva Conventions in 2019, following accusations
of its crimes in Syria and Ukraine, which protects victims of international armed
conflicts.™® This prevented the international commission from investigating Russian
crimes in these regions.?° However, this partial withdrawal does not absolve Russia
from their laws of war obligations. It remains bound to the Geneva Conventions and
the other protocols governing warfare. Breaching these obligations would mean that
they are breaching international law.

The most apparent international humanitarian rule Russia has breached is
that found within the Fourth Geneva Convention, protecting civilians during war.?'
Reports of Russia shelling cities in Ukraine, obstructing the humanitarian corridors of
civilians attempting to flee war zones and killing unarmed civilians, among many
other atrocities, shows Russia’s disregard of the laws of war.?? The Third Geneva
Convention, granting protection to prisoners of war, obliges parties to grant the
International Committee of the Red Cross (ICRC) access to these individuals.?® The
ICRC reported that they have been denied access to Russian prisoner of war
camps.?* Russia has therefore breached many of its obligations under the Geneva

Conventions.

The Rome Statute establishes the jurisdiction of the International Criminal
Court (ICC) to investigate international crimes, including genocide, crimes against

humanity, war crimes, and crimes of aggression.?® Russia withdrew from the Rome

% Reuters, ‘Russia’s Putin revokes Geneva convention protocol on war crimes victims’ (London, 17
October 2019) <https://www.reuters.com/article/us-russia-warcrimes-convention-idUSKBN1WW2IN>
accessed 12 February 2023.

20 |bid.

2! The Geneva Conventions of 1949 and their Additional Protocols (n 18).

22 3arah Rainsford, ‘Ukraine conflict: Russian soldiers seen killing unarmed civilians’ BBC (London,
12 May 2022) <https://www.bbc.co.uk/news/world-europe-61425025> accessed 10 May 2023;
Matthew Luxmoore, ‘Ukraine says Russia Obstructing Humanitarian Corridors for Residents Fleeing
War’ The Wall Street Journal (New York City, 13 April 2022)
<https://www.wsj.com/livecoverage/russia-ukraine-latest-news-2022-04-13/card/ukraine-says-russia-
obstructing-humanitarian-corridors-for-residents-fleeing-war-yHpwAoUJqrRsQf2GEj8X> accessed 10
May 2023.

2 The Geneva Conventions of 1949 and their Additional Protocols (n 18).

24 Daniel Boffey, ‘Red Cross frustrated by lack of access to PoWs in Russian-occupied Donetsk’ The
Guardian (London, 14 October 2022) <https://www.theguardian.com/world/2022/oct/14/ukraine-red-
cross-frustrated-lack-of-access-pow-russian-occupied-donetsk> accessed 10 June 2023.

25 Rome Statute of the International Criminal Court (adopted by 120 States on 17 July 1998, entered
into force on 1 July 2002).
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Statute in 2016, after the ICC issued a report underlining that Russia’s invasion of
Crimea is a “crime”.?® The ICC does not have jurisdiction to investigate crimes if the
States involved have not accepted its jurisdiction. Russia is essentially inaccessible
for the ICC. Although Ukraine has not ratified the Rome Statute, it has accepted ICC
jurisdiction to investigate crimes committed on Ukrainian territory, pursuant to its
rights under art 12(3) of the Statute.?” This gives the ICC power to investigate the
crimes, even if the perpetrator or victims’ State has not ratified the Rome Statute.
This means that the ICC are able to investigate Russian crimes that occurred on
Ukrainian territory. The investigations have concluded that the current situation in
Ukraine may fall under the categories of war crimes, crimes against humanity and
perhaps genocide.?® Russia has violated a multitude of international customary and

treaty law.

ILIL. Legal Justifications of Sanctions

Sanctions must be legally justified under international law. The legality differs
depending on whether the sanctions on a target country are imposed by the UN or
taken by an individual State or collective group of States. The UN may apply
sanctions to a target State under Chapter VIl of the UN Charter, entitling them to
take measures to restore international peace and security.?® The UNSC has applied
30 sanctions regimes since 1966.3° They have involved many different measures,
ranging from trade sanctions to arms embargoes, depending on what the UNSC
believed may support the restoration of international peace.

[.11.1. Leqality of Unilateral Sanctions

Individual State or collective group of State sanctions are referred to as

‘autonomous’ or ‘unilateral’ sanctions. It is debated whether ‘sanctions’ may

% |CC ‘Report on Preliminary Examination Activities’ (14 November 2016) [11].

27|CC, ‘Situation in Ukraine’ (ICC-01/22) <https://www.icc-cpi.int/situations/ukraine> accessed 20
March 2023.

28 |CC, ‘Information for victims’ <https://www.icc-cpi.int/victims/ukraine> accessed 20 March 2023.
2 UN Charter (n 12) Chapter VII.

30 UNSC, ‘Sanctions’ (UN) <https://www.un.org/securitycouncil/sanctions/information> accessed 20
March 2023.
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encompass unilateral, State-imposed restrictive measures. Some legal scholars
understand ‘sanctions’ to solely refer to UNSC authorised sanctions.?' The legality of
unilateral sanctions has therefore been questioned. Some argue that they violate
Article 2(4) of the UN Charter, which prohibits the use of force, whilst others argue
they violate the principle of non-intervention found within customary international law
and the UN Charter.®? This is because there is a risk that unilateral sanctions
become a ‘method of coercion’ to influence the ‘political, economic, social [or]
cultural system’ of another State.3® Sanctions applied for these purposes could be
problematic, with countries applying sanctions for cultural or political differences
rather than addressing international security concerns. The legality of unilateral
sanctions remains debatable.

Although there remains no definitive answer as to whether unilateral sanctions
are lawful, growing use of them suggests that the international community have
started to accept their legality. It may be said that a norm has formed that accepts
their use. Moreover, the threshold for sanctions to be considered incompatible with
international law is very high. The Nicaragua vs US judgement showed this, with the
International Court of Justice (ICJ) finding that even comprehensive sanctions
against a target State do not breach customary international law.3* The court refused
to agree with Nicaragua that economic coercion is incompatible with the concept of
non-intervention.3> The wide-reaching legality of sanctions is clear when considering
that the sanctions against Nicaragua covered significant parts of its economy.
Applying this understanding to the Russian sanctions suggests that the ICJ would
also find them compatible with customary international law concepts. Yet, although
the sanctions against Russia are generally accepted to be lawful, other international
obligations may be breached by States through comprehensive sanctions. This will
be further discussed in chapter IV.

31 Bogdanova (n 9) 67.
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National Security Exception’ (2021) Legal Issues of Economic Integration 171, 175.

33 Case Concerning the Military and Parliamentary Activities in and Against Nicaragua (Nicaragua v.
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As part of the Common Foreign and Security Policy, the European Union (EU)
may utilise ‘restrictive measures’ as a tool to achieve its aims of promoting
international peace and security.>® Therefore, rather than EU Member States
implementing their own sanctions, the EU has collective sanctioning competence.
Article 215 of the Treaty of the Functioning of Europe (TFEU) provides the legal
basis for procedures that cause the ‘interruption or reduction...of economic and
financial relations with one or more third countries’.?” This is referring to sanctions. A
qualified majority is required under this Article to adopt an EU legislative act outlining
the decision made. Despite the EU being a collection of Member States, the

sanctions applied are considered ‘unilateral’.

Only unilateral sanctions will be considered for the purpose of this thesis,
since UN sanctions against Russia have been prevented because of Russia’s
position as a permanent UNSC member. This is because the UNSC decides
measures of this effect and each of the five permanent members are given a right to
veto against UNSC procedural matters.3® No UN sanctions have therefore been
imposed on Russia. A broad perspective is thus taken when discussing the term
‘sanction’, including unilateral sanctions. The main authorities or States which have
sanctioned Russia include the EU, US, United Kingdom (UK), Switzerland, Canada,
Australia and Japan.®® Although Japan and Australia are not located in the Global
West, they align with Western-style ideals. The sanctioning authorities are therefore
referred to as “Western States’ or ‘Western powers’ throughout this thesis.

There are many different international law justifications for unilateral
sanctions. Bogdanova understands the justifications to be under the following
categories: retorsion, reprisals, countermeasures, third-party countermeasures and
sanctions.*? Lawful unilateral sanctions should serve a corrective purpose on the

target State, by attempting to remedy their behaviour to align with their treaty or

3 Treaty of Lisbon amending the Treaty of the European Union and the Treaty Establishing the
European Community [2007] OJ C306/1, art 2.

37 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/37,
art 215(1) (TFEU).

38 UN Charter (n 12) art 27.

3% Maia Nikoladze and Kimberly Donovan, ‘Russia Sanctions Database’ (Atlantic Council, 17 April
2023) <https://www.atlanticcouncil.org/blogs/econographics/russia-sanctions-database/> accessed 6
June 2023.
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customary international law obligations.#' Unlawful sanctions would therefore involve
coercing a State to follow an action it is not required to do under international law. As
previously mentioned, this may be in the form of attempting to influence the culture

or politics of a State which has not breached any international law obligations.

THIRIR Leqality of Sanctions against Russia

Russia having breached its obligations to the international community, by
engaging in illegal warfare and disrupting the legal order, provides the legal basis for
the current sanctions imposed. The sanctions serve a corrective purpose on Russia.
They are all forms of countermeasures. Several requirements must be met for a
countermeasure to be deemed lawful. This includes that the target State has
committed an international wrongful act, there have been demands that the target
State fulfils its obligations owed, and international legal rules, including
proportionality and the prohibition of the use of force, are followed.*? It may therefore
be concluded that the ‘countermeasures’ applied to Russia are entirely lawful

because of its illegal invasion of Ukraine.

Ukrainian sanctions against Russia may thus be considered direct
‘countermeasures’. Only an injured State is entitled to grant countermeasures under
the draft articles on responsibility of States in international law and the enforcement
of human rights.*3 This is because, under Atrticle 42, a State is considered ‘injured’ if
another State has breached its obligations owed to it.#* By committing an act of
aggression, Russia has breached its obligations outlined in treaty and customary law
to Ukraine. There is therefore very limited literature debate regarding the lawfulness
of Ukraine’s sanctions against Russia since it clearly falls under the category of

‘injured State’.

41 Devika Hovell, ‘Symposium on unilateral targeted sanctions unfinished business of international
law: The questionable legality of autonomous sanctions’ (2019) AJIL Unbound 140, 144.
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edn, Routledge 2021) 11.
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A/56/10 art 42.
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Considering most other sanctions imposed against Russia are from States not
involved in the conflict, these fall under third-party countermeasures. The legal
justification is that, reflected in Article 48 of the Draft articles, a non-injured State
may invoke State responsibility to protect community interests.*® This means that
States can take action against a State engaging in unlawful behaviour, even when
they are not victim to this behaviour. The ILC Commentary shows that Article 48
covers a breach of an obligation erga omnes partes.*® The Barcelona Traction case
interprets this to mean “obligations of a State towards the international community as
a whole”.#” Therefore, States whom are not directly involved in the issue may impose
sanctions to protect the interests of all States and to restore the international legal

order.

The doctrine of third-party countermeasures is highly problematic. This means
that the sanctions against Russia have been widely criticised for violating public
international law. This is because firstly, they have not been authorised by the UN
Charter. Secondly, they do not fall under the security exceptions of the General
Agreement on Tariffs and Trade (GATT).*® Finally, the Draft Articles on
Responsibility of States for Internationally Wrongful Acts does not provide sufficient
legal justification to impose the sanctions. Article 54 provides that non-injured States
may take ‘lawful measures’ against a State to encourage the end of the breach and
reparation for the injured State.* It therefore suggests, rather than explicitly details,
the right of States to impose countermeasures in the form of sanctions. They may be
described as a form of ‘private justice’.®® This is because the individual State, or
collection of States with the case of the EU, may decide themselves what States are
deserving of countermeasures. By States taking international legal order questions
into their own hands, there is potential to cause significant damage worldwide.
Therefore, the sanctions may be argued to fail to respect Russia’s State sovereignty.
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Another issue with unilateral sanctions is that there is no UNSC resolution
regulating the sanctions or a committee to monitor their implementation.> The
potential issues arising from the lack of regulation was highlighted at a United
Nations General Assembly (UNGA) session, when it called on States to abstain from
implementing economic sanctions not authorised by the UNSC.%? Despite this,
Western States have applied a huge, unprecedented, amount of economic sanctions
on Russia. On the other hand, Russia’s role as permanent member of the UNSC
would mean that Russia would go unpunished if States followed this
recommendation. This shows the potential issues which may arise from the current

unilateral sanctions applied to Russia.

The EU Commission does, however, monitor Member States’ enforcement of
the measures. Failure to comply with a Member State obligation means that the
Commission may commence infringement proceedings under Art 258 of the TFEU.%3
However, no infringement procedure has ever been launched against a Member
State concerning failure to follow EU sanctions.>* Therefore, even though the EU
sanctions do have safeguards to ensure the implementation and enforcement of the
measures, it is questionable whether the procedure actually serves an important
purpose since it is never actually used. Lack of regulation and monitoring of
sanctions means that sanctions regimes which cause significant harm are left

unquestioned. The precise harms that may arise will be explored in chapter IV.

THIRIR Restrictions on Sanction Use

States’ use of sanctions, in theory, should be restricted by customary
international law concepts. Non-intervention involves respecting other States

sovereignty and not interfering with its internal affairs. However, rather than

51 Asada (n 42) 223.

52 UNGA ‘Proceedings of the workshop on the various aspects relating to the impact of the application
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intervening on Russian policy, the countries imposing the sanctions have done so in
response to Russia’s unlawful attempts of claiming rights over another sovereign
State — Ukraine. The sanctions are therefore in response to Russia violating
international law. It is therefore argued that the sanctions remain compatible with
customary law concepts. The sanctions do not interfere with the internal affairs of
Russia, but are rather in place because of Russia’s breach of customary

international law rules.

Moreover, international treaties may limit the use of sanctions against States,
but they are generally worded to permit economic sanctions. Sanctioning States
announced their ending of the most favoured nation (MFN) treatment towards the
Russian Federation along with the sanctions.> This World Trade Organisation
(WTO) principle ensures that countries do not discriminate between WTO Members
for trade purposes. The security exemptions of the General Agreement on Tariffs
and Trade (GATT), allow exemptions to WTO obligations in time of war or in an
international emergency.% Many States therefore discriminate against Russian trade
through trade sanctions, but the exemptions permit this action.

After Ukraine and Russia both applied unilateral sanctions on each other, both
actions were challenged before the WTO. The panel report, Russia — Traffic in
Transit, outlined that Russia had not acted inconsistently with any of its obligations
under the GATT, which Ukraine had claimed it had breached by applying the
sanctions.®’ After the adoption of the report in 2019, both States withdrew from
further questioning the sanctions incompatibility with WTO agreements.>® Relying on
international treaties to question the legality of sanctions regimes is therefore limited.
The broad discretion to adopt security measures it considers necessary therefore
means that the current sanctions would be unlikely to be found incompatible with
WTO law.
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It is clear that the legality of unilateral sanctions generally and the current
sanctions applied to Russia are highly controversial topics. However, it is argued that
customary, treaty, and case law provide wide scope for the legality of unilateral
sanctions, and the Russian sanctions are generally considered lawful under this
basis. This does not mean that sanctions regimes are flawless. It remains a hugely
underdeveloped area of international law, and the issues that arise must be
addressed. In order to examine the impact that the sanctions imposed on Russia
have on Cuba, it is important to firstly examine some of the most pertinent
restrictions imposed by Western powers.

111 Sanctions imposed on Russia

Sanctions began being imposed on Russia concurrent to its illegal annexation
of Crimea in 2014. It was mainly the defence and energy sector, and select
businesses and individuals linked to the Russian government, that were targeted
through these sanctions.>® Russia imposed counter-sanctions on sanctioning
authorities or States in retaliation. Yet, it has been suggested that the sanctions
imposed in this time period had limited impact on the global economy.®® A downward
trend of imports into Russia was detected, suggesting that the sanctions did have the
desired effect.®' However, this may be owed more so to the declining oil prices
causing the Russian rouble to weaken, and therefore it was too costly for Russian
importers to import the goods.? This thesis will therefore focus on the sanctions
imposed after this period, beginning in 2022. This is because these sanctions have
had the most damaging impact on the global economy and non-target States.

Russia launched a full-scale invasion of Ukraine on 24 February 2022.
Western allies of Ukraine announced new sanctions on Russia shortly after this.

Most sanctioning countries have used selective exemptions to avoid unnecessary

%% Jan Hanousek and Maté&j Bélin, ‘Making sanctions bite: The EU-Russian sanctions of 2014’ (CEPR,
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accessed 20 March 2023.
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collateral damage.®? The ‘Sanctions Decade’ was a term coined for the period in the
1990s, when an unprecedented amount of sanctions regimes were established by
the UN.%* For example, comprehensive trade sanctions were applied to Iraq
concurrent to its invasion of Kuwait.®® This had disastrous implications for the civilian
population of Iraq, including widespread malnutrition and lack of essential
healthcare.®® The international legal order re-examined the sanctions application
after this. Sanctions have therefore evolved to target specific industries or
individuals, rather than extensive restrictions which have long-term impacts on the
population of the target country. Although targeted sanctions have become the norm,
sanctions to this effect are unprecedented.®” They target every area of the Russian
economy. It is estimated that Russia’s GDP shrunk by between 2.2 and 3.9% in
2022.%8 |t is expected to continue shrinking. The current sanctions may be divided
into six main categories. These will be discussed in detail.

[.111.1. Asset Freezes

Firstly, the foreign assets of Russian leaders and elites have been frozen. &
Asset freezes have been carried out against the Russian President, Vladimir Putin,
and many oligarchs. The latter are individuals who profited greatly from Russian
privatisation after the dissolution of the Soviet Union in 1991. The result is that these
individuals cannot access their funds in the sanctioning State and averts civilians of
that State from dealing with the person. The sanctioned individuals are believed to

63 LexisNexis, ‘The Price of Putin’'s War: How Sanctions Exemption Are Issued to Avoid Collateral
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fund the motives of the Russian Federation.”® The sanctions therefore prevent the
repatriation of funds to Russia and being used to further pursue the war.

It was reported in November 2022 that the UK had frozen over £18 billion
(around €20.5 billion) worth of Russian assets.”" This includes, for example, yachts
and real estate. Alisher Usmanov was one of the oligarchs targeted through these
sanctions because of his financial ties to Putin.”? A superyacht connected to him,
valued to be worth around €600 million, and around €75 million worth of his real
estate and vehicles in Italy, have been seized.” With this being one of the many
individuals sanctioned, the asset freeze sanctions play a critical role in crippling
Russia’s ability to fund the war.

The European Commission set up the ‘Freeze and Seize’ Task force to
ensure that EU Member States are co-operating to implement the sanctions against
the targeted individuals.” This task force collaborates with the ‘Russian Elites,
Proxies, and Oligarchs’ Task Force.” This provides that the EU works alongside G7
countries to ensure that the asset freeze sanctions are effective. The G7 consists of
Canada, France, Germany, ltaly, Japan, the UK and the US. However, tracking
down the individuals’ assets can prove extremely difficult, especially when money
laundering may be involved. The exact value of assets owned by these sanctioned

individuals is therefore imprecise.

[T Financial System Sanctions

Secondly, the Russian financial system has been targeted through sanctions.
This includes major Russian banks and financial institutions. For example, the
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National Central Bank of Russia is unable to access its assets stored in banks or
institutions in jurisdictions that have imposed these sanctions.’® It is estimated that
Russia holds around €579 billion outside of Russia.”” This is mainly because holding
reserves in foreign currencies allows States’ own currency to be more stable. When
expecting a devaluation in the local currency, the country may increase their interest
rates by exchanging foreign currency to the local currency. Also, the sanctions
prevent Russia from paying its international debts using foreign currency.”® This

category of sanction therefore serves to hurt the Russian economy significantly.

These are the first sanctions ever imposed on a central bank of a major global
economy.’® The impact they have on Russia’s economy has a knock-on effect on
countries which conduct regular trade with Russia. The impact on particularly Cuba
will be discussed in the next chapter. The Russian government did put laws into
place to prevent the impact of the sanctions on the rouble, including banning
foreigners from selling their Russian assets.®? Despite this, the value of the rouble is
suffering. The Russian rouble lost 20% of its value from December 2022 until March
2023 alone.?" Therefore, the banking sanctions are evidently proving to have the

desired effect on the Russian economy.

Another major financial system sanction against Russia prevents many
Russian banks from using the Society for Worldwide Interbank Financial
Telecommunications (SWIFT) to make or receive cross-border payments. SWIFT is

the world’s leading financial messaging system. Over 11,000 financial institutions
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across 200 countries globally use SWIFT for international transactions.®? This means
that the sanctioned Russian banks cannot receive foreign currency or transfer assets
abroad. This has had, and will continue to have, a major impact on Russian trade.
However, it should be noted that a Russian-led alternative financial messaging
system, the Financial Messaging System of the Bank of Russia, has seen rapid
growth in the number of users in 2022.83 This suggests that many foreign entities
have found a system to continue doing business with Russia, whilst avoiding the
SWIFT sanction.

TRIRIIE Energy Sector Sanctions

Thirdly, the energy sector has been sanctioned. Russia is the third largest oil
producer in the world and the largest oil exporter globally.8* It therefore contributes to
Russia’s main source of revenue, funding its invasion of Ukraine. This area was the
most widely debated to be sanctioned, since the impact on the countries imposing
the sanctions was expected to be devastating. Eventually, from 5 December 2022,
the EU and UK agreed to ban the seaborne imports of Russian crude oil.8% Imports of
refined oil products from Russia were later banned from 5 February 2023. As these
sanctions are relatively new, the extent they will harm the Russian and global

economy is unforeseeable.

As well as complete bans on energy imports, the Price Cap Coalition of the
G7, the EU and Australia became effective from 5 February 2023.85 This set a limit
for the amount which Russia may sell their crude and petroleum oil for globally. At
the time of writing, the established price cap for crude oil was set at $60 (around
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57€) per barrel.8” Further caps were implemented, with high-value Russian exports,
including diesel and gasoline, being capped at $100 (around 92€), and lower-value
Russian products, including fuel oil, being capped at $45 (around 41€).88 This is
subject to regular review by the involved countries, with the EU Council reviewing the
price cap mechanism for crude oil every two months from mid-March onwards.

Again, the impacts that this will have globally remains unknown.

The Centre for Research on Energy and Clean Air (CREA) has stated that the
oil price cap is the most important measure to limit Russia’s ability to fund the war.8°
The Russian government taxes the difference between the cost of production and
transportation of the oil and the price the oil is sold for.?® A lower price cap, closer to
that of the cost of production, ensures Russia would be significantly deprived of oil
revenue. However, contrarily to the current set price cap, the CREA recommends a
$25 to $30 (around €23 to 28€) price cap of crude oil.°" They argue this amount
would still cover the cost of production and transportation, enabling supply to
continue, whilst significantly limiting Russia’s profits. This brings into question
whether the current price cap, which is set much higher than the recommendation, is
able to greatly reduce Russia’s oil revenue which is funding its invasion of Ukraine.

Also, whilst the West debated on applying these sanctions, Russian oil and
gas revenues grew by 28% in 2022, despite the oil exports only growing by 7%.%
This is due to the Russian government increasing their price of oil dramatically, to
account for the loss in profits in other sectors of their economy because of the
sanctions. Many countries went on a ‘last-minute shopping spree’ to purchase
Russian oil and gas before the import ban sanctions went into place.®® The argument
that the sanctions are to cripple Russia’s ability to fund the war by targeting the main

87 Ibid.

8 UK Government, ‘UK and coalition partners announce price caps on Russian oil products’ (Gov. UK,
3 February 2023) <https://www.gov.uk/government/news/uk-and-coalition-partners-announce-price-
caps-on-russian-oil-products> accessed 20 March 2023.

8 Myllyvirta (n 85).

% Ibid.

9 Ibid.

92 Enerdata, ‘Russia’s oil and gas budget revenues grew by 28% in 2022’ (17 January 2023)
<https://www.enerdata.net/publications/daily-energy-news/russian-oil-gas-revenues-increase.html>
accessed 22 March 2023.

9 Myllyvirta (n 85).

26



source of their income suddenly becomes flawed with these facts. With this logic, by
buying a record amount of oil and gas from Russia whilst the war was occurring and
before the sanctions came into place, Western States were in fact indirectly funding

the war. This hypocrisy reduced the sanctions effectiveness.

LIV Trade Restrictions

Fourthly, there have been a significant number of restrictions on trade with
Russia. The EU has a list of sanctioned products which are prohibited from being
exported to Russia from EU Member States. This includes technology, army material
and luxury goods.% There is also a list of goods which cannot be imported from
Russia into the EU, including coal, steel and gold.®® These sanctions are permitted
because, as aforementioned, the sanctioning countries no longer follow the MFN
principle and therefore are not obligated to treat trading with Russia indiscriminately.
They are designed to impact Russia’s ability to access necessary products, in
attempts to encourage the end of the Ukraine invasion.

Russia has played a critical role in global trade. It is a major exporter of
commodities, which are raw materials that are used to produce essential goods and
services. Examples of commodities include oil, grains, fertiliser and metals. Russia
was a leading exporter in all of the aforementioned examples.% In 2020, 37.9% of
the Russian exports went to EU Member States.®” The impact of the sanctions can
therefore be felt in many States globally, including the sanctioning States and other
non-target States. A reduction of commodity imports can hugely impact an economy.
Businesses cannot function properly without access to commodities, since it
prevents them from running their offices or manufacturing goods. The trade

restrictions against Russia therefore threaten the global economy.
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Trade sanctions have also played a major role in affecting other sectors. For
example, banning electrical components ultimately impacts the banking sector. Visa
and Mastercard’s suspension of operations in Russia meant that Russian banks had
to reissue bank cards.®® Lack of available resources because of sanctions meant that
Russia was lacking enough chips to create new banking cards for the entire
population.®® Much of the world has become accustomed to using banking cards,
rather than cash. No banking cards means no ability to spend money for many. The
sanctions therefore contributed to a decline in economic activity across the Russian
economy.'® This shows that the extent to which the sanctions can impact the daily

life of Russian civilians.

[.11.V. Transportation Sanctions

Fifthly, sanctions have been imposed on Russian transportation. Russian and
Belarusian road transport operators have been banned from entering the EU.'%! This
includes goods in transit, where the final destination is out-with EU Member States.
Russian maritime transport has also been heavily sanctioned. Russia’s merchant
fleet of over 2,800 vessels, are therefore prohibited from entering the ports of the
sanctioning countries.'®? Russia is thereby prevented from acquiring goods from the
EU and further restricts their ability to trade. There are exceptions for goods which
may be transported, including for the purposes of humanitarian aid.'®® This has had
the impact of limiting the options for Russia to obtain certain products that it would
normally obtain from the EU.

The aviation sector has also been sanctioned, with airplanes registered in
Russia, leased by Russia, or rented by a Russian citizen being prohibited from flying
over sanctioning countries airspace or landing at their airports. The sanctioning
entities of the Russian aviation sector include the EU, the US, Canada and the UK.
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There is also an EU ban on the export of goods and technology in the aviation and
space industry.'® The vast majority of Russia’s current aircrafts were produced in
countries applying these sanctions.'% Russia is therefore severely limited in
obtaining spare parts for maintenance of their aircrafts. This is in addition to
aerospace groups suspending their operations, and therefore maintenance support,
in Russia.'® Although international travel has significantly dropped for Russia,
domestic flights increased by 4% between 2019 and 2022.1%” As fewer parts to repair
the planes are available because of sanctions, the safety of the fleet is called into

question.

[.1.VI. Professional Services Sanctions

Finally, many Western governments have prohibited providing certain
professional services to Russian. Whilst the EU sanctions only prohibit providing
these services to the Russian government and legal persons, entities or bodies
established in Russia, the UK sanctions also cover providing the services to natural
persons.'%® The sanctioned services include accounting, business and management
consulting, legal advice and IT consultancy. The Russian economy is particularly
dependent on importing these services from companies in the EU and UK.'® They
therefore serve to hurt the Russian Federation and Russian companies, ultimately
negatively impacting its economy.

However, this set of sanctions caused controversy among many businesses
providing these services in States applying the sanctions. Their argument was that
they provide services to Russian entities for the purpose of meeting legal
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16 Sylvia Pfeifer, ‘Russia’s aviation industry defies sanctions to remain airborne’ Financial Times
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requirements.’'% For example, it may put Russian companies at risk of not meeting
their tax requirements in sanctioning States. With the international pressure to cut

ties with Russian entities, businesses in the countries applying the sanctions have
suffered from loss of revenue from their long-standing Russian clients. These

sanctions have an impact on many economies globally and not just Russia.

There are many sanctions, other than the ones described above, which have
been applied to Russia by Western powers. For example, Russian media outlets
have been heavily sanctioned and prohibited from being broadcasted in sanctioning
States because of their role in spreading disinformation and propaganda.'' The
main sanctions which ultimately have global impact, and particularly disastrous
implications for Cuba, have been explained. Exactly why these sanctions have short-
term and long-term effects on Cuba, and other non-target States generally, will be

considered in the following chapter.
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Long-term Impacts for Cuba

The purpose of the current Western sanctions is to coerce Russia into
stopping its illegal warfare in Ukraine. It is undeniable that the target country suffers
from sanctions, as was emphasised in the previous chapter with Russia’s declining
GDP. The sanctioning countries have also suffered in the case of sanctioning Russia
because of Russia’s role in global trade, with it being a major exporter of
commodities. This is clear when considering that the sanctions imposed on Russia
threaten to slow any recovery of the global economy after COVID-19 and contribute
to countries currently experiencing a cost-of-living crisis.? It is therefore relatively
accepted that sanctions carry consequences for the target State and sanctioning
State.

The impact that these sanctions have on non-target States, referring to States
which are not involved in the warfare and have not applied sanctions against Russia
themselves, is seldom discussed. Often the powerful Western countries which
impose the sanctions suffer short-term and their economies are strong enough to
adapt and recover. However, the global impact of sanctions means that countries
with lower-incomes suffer the most. The impact on their economy tends to be
prolonged and often leads to a sanction-induced recession.''® This chapter seeks to
discuss these effects on a country which is likely to be particularly harmed by the
current sanctions on Russia - Cuba. It will explain the history of Cuban-Russian
relations and the general condition of the Cuban economy to show that Cuba is
particularly vulnerable to the impacts caused by the Russian sanctions. It will then
explore the specific consequences that the sanctions pose for different sectors of the
Cuban economy.
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.1 History of Cuban-Russian Relations

Cuba has had a long-standing relationship with Russia, and previously the
Union of Soviet Socialist Republics (USSR). During the Cuban revolution from 1953
to 1959, led by Che Guevara and Fidel Castro, the USSR provided Cuba with a loan
of $100 million (around €91 million) at a 2.5% interest rate.'* This was essentially to
fund the industrialisation of Cuba. The reason for the USSR doing so was to show
support for a fellow State following the Marxist-Leninism ideology. This provided that
a single communist party would run the State through imperialism, with a focus on
industrialisation and spreading the economic benefits that arises from this to workers
willing to accept the system.'"® The USSR therefore played a critical role in
transforming Cuba into the socialist country that it remains today. The Cuban debt to
the USSR was gradually building to a significant amount, whilst Cuban society was

becoming intrinsically linked with the USSR.

Cuba is one of the main countries considered when the topic of economic
sanctions arises. Cuba has been subjected to US embargoes because of political
disagreement with their ‘Sino-Soviet Communism’ government since 1962."® This is
the longest that a set of unilateral sanctions, as we know them, have ever been
applied to a State. This raises a critical point to this thesis: Cuba is a nation which
has been fundamentally hurt by the sanctions imposed directly upon them. Being
sanctioned by the largest economy globally has had significant implications for
Cuba’s economy and development. This places Cuba in a more vulnerable position,
compared with non-sanctioned States, since it already has fewer trading
opportunities. This thesis does not seek to suggest that the sanctions against Russia

have a more damaging impact on the Cuban economy than the US sanctions
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against Cuba itself. Rather, it is to highlight that sanctions are often imposed

nowadays without considering the damage they have on non-target States.

Cuba and the US are very close in proximity to each other. This promoted a
trading relationship between the countries prior to the US sanctions. The US
provided a significant amount of capital, technology and industrial products to Cuba
and was a major purchaser of Cuban sugar.'” The loss of the US as a trading
partner meant that Cuba had to find other States to trade with, particularly because it
relies on imports. This was also combined with the fact that Che Guevara’s ‘First
Five-Year Plan’ to industrialise the nation and therefore increase Cuba’s economic
growth rate failed.”® The combination of many factors, including those mentioned,
triggered Cuba’s dependency on the USSR.

A long-term trade agreement was negotiated with the USSR in January
1964.""° The USSR agreed to bring Cuba back into the world economy by
capitalising on its sugar industry and industrialisation, with the exportation of nickel
and stainless steel.'? In return, Cuba imported essential supplies from the USSR,
including raw materials and industrial goods.'?' The goods exchanged shows the
imbalance of the relationship. Whilst Cuba relied on Russian imports that were
essential for their development, USSR could have imported its sugar from
elsewhere. Cuba was largely prevented from sourcing the supplies from elsewhere
because of US sanctions, creating a huge trade deficit in the country. This means
that it imported significantly more goods than it exported. They also had limited sugar
to export elsewhere because their productions only covered enough to meet USSR
demands.’?? This meant that Cuba was further restricted in exporting goods to other
States. The country, thus, became increasingly reliant on the USSR as a trade
partner.
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The collapse of the Soviet Union in 1991 had major implications for Cuba
because of the nature of their relationship. The GDP of Cuba suffered between a
35% and 50% drop between 1989 and 1993 after its collapse.’?® When the Russian
Federation was founded, Cuba experienced a significant decrease in its trade.
Essential commodity imports drastically dropped, with the oil received from Russia
falling from 13.3 million tons in 1989 to only 1.8 million tons in 1992."%* Exports of
sugar and nickel also fell dramatically.'®® The Cuban economy was on the brink of
collapse. It took many years for the Cuban economy to slowly recover, showing the
extent of its dependence on the USSR.

Although Cuban trade relationships have extended to include more countries,
it remains largely dependent on Russia. Cuba has remained a close ally of Russia
throughout its invasion of Ukraine. This was emphasised when it abstained from the
UNGA vote on 2" March 2022 condemning the invasion of Ukraine.'?® The Russian
Federation being condemned and sanctioned by major global superpowers will
inevitably impact its economy. As a result of Cuba’s continued dependency on
Russia, Cuba too will suffer. However, Russia has vast resources and does not
depend on imports the same way as Cuba. The consequences of the sanctions may
therefore have longer-lasting effects than that had directly on Russia. The precise

ways in which the Cuban economy will suffer will be explored in a further section.

HLIL The Cuban Economy

Cuba has what is known as a ‘mixed economy’. This means that although it
remains socialist and dominated by State-owned enterprises, it includes free-market
principles. For example, steps have been taken in recent years to provide greater

economic freedom to private actors.'?” However, reforms of the Cuban economy
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have largely failed. Alonso and Vidal attribute the failure to the government’s
“persistent failure to define the precise goal to which the reform should lead the
Cuban economy”.'?8 Attempted changes to promote the recovery of the economy
seem to be weak or subject to reversal. This is mostly likely due to those that benefit
from the status quo, and are politically influential, being reluctant to changes.'® It is
therefore important to consider that the Cuban economy is weak on the global scale.
Arguably, this weakness is what makes it more vulnerable to issues arising from the

sanctions against Russia.

Cuba is listed as an ‘upper middle income’ economy by the World Bank.'° Its
classification changed from low-income in 2007, once the Gross National Income
(GNI) of the country reached the threshold for the higher category.'3' GNI represents
the value that is produced by a nation and its residents’ income, including income
sourced from abroad.’®? The change of GNI classification is likely to have negatively
impacted the economy because the EU market previously gave Cuba preferential
treatment for trading. This is because the generalised system of preferences (GSP)
under EU Law aims to promote trade with low-income nations by providing them with
preferential access to the EU market.'3 It provides an exception to the MFN
principle, explained in the previous chapter. Studies reveal that there is a link
between withdrawal from the GSP and a reduction of exports to EU Member
States.'®* Therefore, Cuba becoming an ‘upper middle income’ economy likely
impacted exports and the general economy.
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An indicator for economic health is the unemployment rate of a country. The
National Office of Statistics for Cuba presents the unemployment rate as remarkably
low, with only 2.8% being unemployed in 2021."%5 However, further research shows
that the typically defined ‘unemployment rate’ provides an inaccurate picture of the
Cuban labour market because both ‘disguised unemployment’ and ‘discouraged
workers’ are not considered within this statistic.3® The former refers to the situation
where too many workers are in too few jobs, causing a lack of productivity. The
disguised unemployment rate is often extremely high in Cuba because Socialist
States tend to provide State jobs, even when they are not required.'®” Discouraged
workers are those that have recently stopped the search for work after attempting to
find employment and are not considered in unemployment statistics because they
are not actively seeking employment. Although the unemployment rate was 2.4% in
2015, Hernandez-Cata estimated that when considering disguised unemployment
and discouraged workers, an additional 18.3% of the population not in the labour
market may be accounted for."®8 It is therefore important to consider that the official
unemployment statistics, and other indicators of economic health, are inaccurate for
Cuba. It is only when delving into further research that the reality of Cuba’s declining

economy is shown.

The slow GNI growth rate of Cuba also suggests that the economy is
suffering. Figure 1 (below) provides a GNI growth rate comparison of Cuba, upper
middle-income countries average and the global average. The Cuban GNI growth
rate has only been 2.16% on average from 2010 to 2019."% In the same time period,
the global average growth rate was 3.22%, whilst the upper middle income countries
average was 4.83%."° This shows that although the Cuban economy seems to be
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comparable to stronger economies in its size because of its upper middle income
classification, it is more unstable and grows slower than the average global
economy. More importantly, it shows that it is one of the weakest economies within
the upper middle income category. The weakness of the Cuban economy means
that it has less resources to protect itself against external issues. It is therefore more
vulnerable to be harmed by global problems, including COVID-19 and the sanctions
against Russia. This factor, as well as Cuba’s dependency on Russia, is critical in
understanding that Cuba will be more dramatically impacted by the sanctions against

Russia in comparison to other nations.

Figure 1:141
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Cuba is currently experiencing its worst economic crisis in decades. It
experienced its first recession since 1993, which was the year that the Soviet Union
fell, in 2016.'*? This was caused by the international situation, because the prices of

Cuba’s main exports were weak and a main trading partner of Cuba, Venezuela’s,
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economic situation worsened. '3 After this, COVID-19 had a particularly devastating
impact on the world’s poorer and more vulnerable countries.'* This explains why the
Cuban GDP fell by 10.9% in 2020, whilst the global GDP only dropped by 3.4%."% It
also supports the argument explored previously that Cuba is more impacted by
global external factors, compared with other States. As Cuba tries to recover, threats
such as the sanctions against Russia exposes Cuba to major economic problems.
The sanctions are particularly problematic for Cuba because of the long-standing
Cuban-Russian alliance. This dependency covers far-ranging areas, which ultimately
are impacted because of the sanctions. This includes the following areas: trade,
banking, tourism, energy, foreign investment and foreign aid. The next section will

investigate this further.

HLIL. The Impact of the Current Sanctions on Cuba

TIRIIND Trade

Cuba has a huge trade deficit. It is dependent on importing goods because it
does not produce enough domestic products for their people or its economy to
function. This has been heightened in recent years with hurricanes and other diverse
conditions in Cuba reducing its production capability for foodstuffs.'4¢ Cuba therefore
imported around 70 to 80 percent of its food in 2015.'4” Cuba’s dependency on
imports makes it particularly vulnerable to external factors impacting trade. Mesa-
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Lago and Vidal-Alejandro emphasised this, by concluding that the Cuban economy
was particularly impacted by the 2008 global financial crisis because of its reliance
on imports for the “day-to-day running of the economy”.'# Similarly to the 2008
crisis, the Russian sanctions have had global impact. The WTO predicts that global
trade will ‘slow sharply’ in 2023, which has been contributed significantly to the
Ukraine-Russia war and sanctions against Russia.'*® The effects on Cuba can
already be seen, as a 40% reduction of Cuban imports from 2019 to 2022 was
reported.’®® As most countries experience a reduction of imports because of the
sanctions and Russia’s role as a major exporter of commodities, Cuba will

particularly suffer because of its dependency on imported goods.

The Cuba-Russia trade relations continue today. The sanctions against
Russia may strain this relationship. Despite Cuba having imported around $285
million (around €260 million) worth of goods from Russia, only $18.4 million (around
€16.8 million) were exported from Cuba to Russia in 2019.'5" It is apparent that
Cuba’s dependency on Russia, and formerly the USSR, is still prevalent. Cuba’s
main imported items include machinery, oil and manufactured goods.'®? This is
problematic when considering Russia has been heavily sanctioned in many of these
areas. Even if the good itself has not been sanctioned, other sanctions against
Russia hinder the ability for the product to enter Cuba. This is because the route for
the Russian goods to be transported to Cuba is restricted since many States have
sanctioned Russian transportation or Russian planes from flying over their airspace.
Moreover, the above-mentioned goods are critical for the functioning of a modern
economy. For example, most businesses or factories would be unable to function
without oil. Overall, the sanctions against Russia threaten the Russia-Cuba trading
relations. This ultimately has long-term implications for the Cuban economy because
it relies on Russia for essential commodities and the daily functioning of its economy.
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On the other hand, it may be argued that a reduction in imports from Russia
provides Cuba with the opportunity to expand its trade relationships with third
countries. Although this may be the case with other countries, Cuba is unique since it
has been subject to extensive US sanctions also. Cuba’s trading relationships with
other countries is therefore restricted. Many States may fear fines imposed by the
US or value their trading relationship more with the US than Cuba to take the risk of
conducting business with the country.'®3 Moreover, the reputational risk of trading
with Cuba may have impact when considering its close relations with Russia. For
example, as Cuba has clearly sided with Russia, many EU merchants may be
hesitant to be involved or associated with Cuba. However, it should be noted that
Cuban-EU trade relations may have already become strained prior to the war. This is
because of the unjust treatment and sentences of prisoners following the anti-
government protests in Cuba in 2021."%* Therefore, Cuba is limited to expand its
trading relations with other nations. As Russia is a critical trading partner with Cuba,
the economy will likely suffer long-term implications because of the reduction of
imports caused by the sanctions.

1T Banking

The Russian banking industry has been heavily sanctioned. The problem this
has for the Cuban banking industry is the limited international transactions that Cuba
can conduct already. US sanctions against Cuba prohibit many financial transactions
between the two countries, as well as using the US as an intermediary bank to
transact with other third countries.'® This ultimately prevents Cuban banks and
businesses from using the dollar in international transactions. This impacts Cuba
when considering that the dollar remains the globally most used currency for trade.

In fact, 88% of international transactions involved the US dollar in 2019.'%¢ Cuba is
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therefore prevented in most cases from transacting with foreign businesses in the
dollar. Moreover, the Cuban peso has no value outside of Cuba and so it must rely
on other currencies to conduct international transactions.'” Considering much of
Cuban trade is conducted directly with Russia, it is likely that the Russian rouble is
one of the currencies Cuba transacts in. This is supported by Russia having made
significant moves since 2019 to promote national currency for bilateral trade
agreements, as part of the de-dollarization of the Russian economy.'®® Therefore,
with the rouble being instable since the war, Cuba has been left with fewer foreign

currency options that are reliable.

Another issue is that Cuba uses Russian banks to trade with other nations.
For example, it was reported that Cuba relies on Russian banks to receive or make
payments with many European traders.'® Considering most international deals are
conducted in the dollar, US banks tend to act as the intermediary for cross-border
transactions. The Cuban sanctions preventing this for Cuba’s case provides
an understanding of the involvement of Russian banks as intermediaries for Cuban
trade with other States. The Russian banking sector sanctions further hinder Cuban
trade by preventing businesses and persons in sanctioning States from conducting
business through many Russian banks. Russian banks have therefore been
prevented from acting as an intermediary for Cuba to pay their foreign merchants in
sanctioning States. The sanctions therefore threaten Cuba’s ability to import many
products. This is devastating when considering that the island depends on imports.
The sanctions on Russian banks therefore have wide-ranging impacts on Cuba’s

trading ability.

However, it is important to also consider the other factors which have
contributed to the issues with the Cuban banking industry. Although solely the US

has sanctioned Cuba, most banks and payment systems globally consider Cuba as
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a sanctioned country.'® The Trump administration put Cuba on the list of sponsors
of terrorism list once again.’®" This means that the US may impose fines on banks,
companies or individuals wishing to transact with Cuba. Cuba has effectively
become a ‘black-listed’ nation, which companies and individuals are deterred from
getting involved with. Therefore, the US sanctions against Cuba have arguably had a
more devastating impact on the Cuban banking system for an extended period of
time. This does not deny, however, the problem that the current sanctions on Russia

impose for the Cuban banking sector.

TIRIIRIIR Tourism

Cuba’s economy greatly relies on tourism. It contributes to around 10% of
Cuba’s GDP."%? A significant proportion of these tourists, bringing capital into the
country, are Russian. In 2021, Russians accounted for 40% of the total tourists
entering Cuba.'®® As most nations, the island’s tourism industry was dramatically
impacted by COVID-19 travel restrictions.'* It was reported in February 2022, prior
to Russia’s full-scale invasion of Ukraine, that the number of Russian tourists were
returning to the same number as pre-pandemic level.'®® This was whilst the number
of tourists from other regions remained only a fragment of the number which Cuba
had pre-pandemic.'®® This progress was likely demolished with the sanctions against
Russia. Russia experienced a 20-year high inflation rate of 17.8% in April after it

invaded Ukraine.'®” Moreover, official figures show Russia’s consumer prices rising
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10.7% in 2022, whilst other reports suggest that products have increased in price by
30%."%8 It can thus be assumed that with these staggering domestic prices, the usual
level of Russian tourists cannot afford to holiday in Cuba. The sanctions disrupting
the Russian economy have therefore indirectly harmed Cuban tourism. Just as the
Cuban tourism industry was beginning to recover from COVID-19, the sanctions
therefore present another setback for Cuba.

The aviation sector sanctions mean that Russian airlines are prohibited from
flying over European airspace. As a flight from Russia to Cuba usually requires flying
over EU Member States, this has also hugely impacted the Cuban tourism industry.
In fact, almost 200,000 Russians holidaying in Cuba are unable to come yearly.'%°
An international tourism fair in Cuba, where Russia was intended to be the guest of
honour, was meant to attract thousands of Russians in May 2022.'7° The sanctions
meant that Cuba lost a substantial profit from this fair because Russians were unable
to cross Western airspace. However, it seems that Russian airlines have begun
operating flights to Cuba again by taking a route which avoids the sanctions."”"
Nonetheless, the intended four flights per week to Cuba is meagre compared to the
17 weekly flights which took place in January 2022, before the outbreak of the
war.'”? The reduction of operating flights impacts the amount of tourists able to enter
Cuba. Russians previously comprised of two-fifths of the total tourist numbers,
leaving Cuba with significantly less tourism revenue. Therefore, even when Russian
tourists can afford to holiday in Cuba, aviation sector sanctions present an additional
barrier for them to access the country.

The impact that the sanctions have on the Cuban tourism industry is
catastrophic for the country’s economy. This is because Cuba uses much of its

tourism revenue for many necessities, including managing the value of its currency
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and subsidizing food production.'”® President Diaz-Canel supported this
understanding, stating that Cuban imports, including raw materials, are paid from
tourist industry revenues.'” The entire Cuban economy is therefore dependent on
the tourism industry recovering. With the sanctions ultimately preventing a large
proportion of tourists from flying to Cuba, it is unlikely that the tourism industry will
see a recovery to pre-pandemic levels. However, reports suggest that the Cuban
government have been taking steps to reduce its reliance on tourism. For example,
the Cuban National Development Plan aims to have 37% of Cuba’s energy supply
coming from renewables.'”® This would mean that Cuba does not need to rely on
tourism revenues to the same extent as now to pay for imported oil, since it would
produce much of its own energy supply. Although this does show the Cuban
government’s attempt to reduce its reliance on tourism and invest in other profitable
industries, projects like this are timely. It is questionable whether this suffices to
prevent the economic downfall of the country in due time.

HLLIV. Energy

The energy sector sanctions on Russia have undeniably had a dramatic
impact worldwide. As previously explained, Russia increased their oil price to
account for other areas of the economy which are suffering because of sanctions.
This is problematic for Cuba because it relies on Venezuelan and Russian oil for its
electricity supply.'”® Venezuela is also a Russian ally. However, Cuban oil imports
from Venezuela have been greatly impacted as the country is amid a major
economic crisis. Venezuela is also under vast international sanctions. Both of Cuba’s
main sources of oil imports are therefore under strain. Around half of Cuba’s electric
power is generated through imported fuel.’”” Although the country does produce

some of its own oil supply, it is ‘high sulphur crude’ oil.'”® This oil causes increased
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failures in power plants and is known for causing health issues when burned.'”® As
both of Cuba’s main oil importers are under economic strain because of sanctions,
Cuba has been left with solely unreliable allies. When their energy sector depends
so heavily on these allies, it becomes clear why Cuba’s fuel deficit is leading to a

major energy crisis.

The effects of the limited oil supply have already revealed themselves. Cuba
has experienced frequent blackouts, often lasting over eight hours.'® Businesses
are unable to function effectively during this period, ultimately disrupting the
economy. The impact of the energy sanctions was also worsened by a fire which
broke out at Cuba’s largest port for oil imports, Matazanas port, in August 2022.8
Hurricane lan also tore through western Cuba in September 2022, causing further
disruption and damage to the energy system of the country.'® The damage caused
to the port hindered Cuba’s ability to import oil, and therefore the already existing
issue of lacking fuel availability. The sanctions against Russia, as well as other
factors worsening the crisis, are clearly hindering the daily life of Cuban society.
When the indirect effects of the sanctions on Cuba are already visible on this scale,
a sense of foreboding of the long-term impacts on the Cuban economy is present.

Contrarily, it may be argued that the sanctions against Russia have placed
Cuba in a more favourable position to import Russian oil. As Russia struggles to sell
its oil because of international sanctions on their energy sector, it has to find other
States which will purchase it. In July 2022, Cuba received around $70 million
(around €64 million) worth of fuel oil from Russia.'® This made Cuba one of the
main importers in Latin America of Russian fuel in 2022.'% However, with Cuba
experiencing an economic downfall, it is questionable whether it can afford to
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purchase enough Russian oil to remedy its energy crisis. An oil expert suggests that
either Russia has extended Cuba’s extra credit or Russia and Venezuela have
entered an exchange whereby Venezuela funds the export of Russian oil to Cuba,
and they will later provide an equivalent amount of oil back to Russia.'® Although
this may be speculation, the likely situation is that Cuba is falling short on its oil
demands and accumulating further debt owed to Russia. Both situations ultimately
contribute to further economic downfall. Businesses are hindered from operating,

whilst Cuba will become increasingly dependent on an instable government.

HRIIRYA Foreign Investment

The sanctions against Russia are also likely to deter ed in the Cuban
economy. FDI is defined by the World Bank as investments made for a “lasting
interest in or management control over an enterprise operating in an economy other
than that of the investor”.'8 |t is established in scholarly writing that FDI plays a
critical role in accelerating the growth of an economy.'® Moreover, it has been
shown to have a particularly positive impact on the Cuban economy, since the
government permitted FDI from 1994.'88 FDI is interlinked with globalisation because
it essentially allows investors to access foreign economies, and therefore promotes
economic integration globally. Globalisation is critical for Cuba when considering the
fact that it heavily depends on imports for the functioning of its economy. A threat to
the level of FDI which Cuba receives may hinder its economy’s ability to grow. It was
reported that Cuba received around $1.7 billion (around €1.56 billion) in FDI in
2019."® This level was reached despite the fact that the US enforced a stricter trade
embargo on Cuba itself.'® It was reported that Cuba received $400 million (€366
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million) in 2022."°" This dramatic drop in FDI is likely because of a combination of
many factors. COVID-19 has had a negative impact on FDI globally.'%? However, it is
likely that the Russian sanctions also greatly impacted the level of FDI that Cuba

received following the Ukraine-Russia war.

The sanctions against Russia pose as a threat for the level of FDI entering
Cuba. Although Cuba does not publish figures on FDI, economists estimated in 2014
the level to be in the region of “several hundred million dollars a year at most”.%3
Moreover, a study shows that the Central Bank of the Russian Federation’s last
recorded investments of FDI in Cuba, in 2013, exceeded $100 million."® It also
concluded that Cuba and Venezuela were the main receivers of Russian FDI.'®® This
shows that a significant proportion of FDI entering Cuba is likely to originate in
Russia. Referring to the previous chapter, the banking sector sanctions prevent
many Russians from accessing their finances or from making cross-border
payments. FDI to Cuba may ultimately be hindered because of this. There has also
been reports that Russian internet is ‘isolated’ after sanctions prohibited many online
servers in Russia and the Russian government has limited its population’s access to
the internet.’®® This is likely to have the effect of obstructing Russian investors’ ability
to research FDI opportunities in Cuba, which is significant when sources speculate
that Russia contributes greatly to Cuban FDI levels. A drop in FDI, likely to be
worsened by the sanctions against Russia, may be disastrous for Cuba’s growth.

The Cuban government seemingly recognised the impact that the drop in FDI

may have on their economy. Cuba attempted to recover its economy by widening its
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FDI laws. As of 2022, foreign-owned entities are now permitted to own local
wholesalers and trade in Cuba if through a joint venture.'®” Therefore, the Cuban
government have clearly taken steps to encourage foreign investment. As previously
explained, many Russian investors may be prevented from investing in the Cuban
economy. However, investing in Cuba currently carries a reputational risk for
investors globally. A huge proportion of investors divested their operations in Russia
following the announcement of the sanctions.' This may be owed to the instability
of the Russian economy and the reputational risks of being associated with a
sanctioned country. Russia’s allies, including Cuba, may also be impacted by this.
Cuba has clearly shown support towards Russia during its invasion of Ukraine.
Western businesses that are required to apply the sanctions may be deferred from
supporting a country with such a polarising stance. Moreover, the sanctions indirectly
contributing to the instability of the Cuban economy makes it far riskier for investors.
The associated risks of investing in Cuba currently may be too high for investors to
gamble. Thus, despite Cuba’s efforts to attract more FDI, the island may be

hampered because of its relations with Russia.

M.V Aid

The sanctions likely detriment the level of foreign aid which Cuba receives.
Foreign aid may be defined as the international transfer of capital, goods, or services
from one country to another, particularly to improve the lives of the latter’s’
population.’® Studies have revealed the positive impact that aid has on growing
economies and contribution to poverty reduction.??® Although statistics of the exact
amount of foreign aid from Russia to Cuba are unavailable, it is clear that Russia has

supported Cuba throughout many difficult economic periods. For example, significant
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humanitarian assistance was given to Cuba as the island suffered with COVID-19.2°1
As a result of the sanctions, the Russian economy is shrinking. Therefore, the
Russian government is likely to have a reduced ability to provide Cuba with aid,
especially when considering that funding the invasion of Ukraine is costly. Russia’s
military spending in 2022 accounted for 24% of the federal budget and is expected to
increase to around 33% in 2023.292 As Russia increases its budget on the war, the
budget from other areas, including aid, will likely have to be reduced. This may

reduce the level of aid Cuba receives from Russia.

Contrarily to the above paragraph, there have been reports of Russia
providing Cuba with foreign aid. In February 2023, Russia provided Cuba with an
emergency donation of 25,000 tons of wheat.2%® This was in response to the bread
shortages across the island. This suggests that Russia has continued to account for
foreign aid to Cuba even during the Ukraine invasion. Moreover, Council Regulation
(EU) No 833/2014 ensures that exports for humanitarian purposes are exempted
from sanctions.?* Nevertheless, this does not negate that foreign aid has been
prevented or delayed because of the sanctions on Russian banks and transport. For
example, Art 3d of the regulation permits a derogation from the EU airspace ban for
Russian air carriers only when the relevant competent authority has authorised it for
humanitarian purposes.?® The wording makes it clear that the sanctions require the
extra step of authorising airspace use for aid purposes. This may be a timely
process. Although Cuba is still technically able to receive aid from Russia, the

sanctions represent hurdles to get aid into the country.

Debt relief or postponement may be considered another form of foreign aid.

This is because they essentially aim to reduce the debt burden of a country, to
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encourage its economic and social welfare. In 2022, Russia agreed to postpone
Cuban debt payments amounting to $2.3 billion (around €2.08 billion) until 2027.2%
This was agreed only days prior to the Russian invasion of Ukraine. The timing
perhaps suggests that Russia was deepening its political ties with Cuba, to ensure
that the island remained an ally to Russia during the invasion. Although the debt
postponement may have alleviated the economic issues in Cuba partially, it does not
provide a long-term solution to Cuba’s problems. A higher interest rate is often
attached to debt postponement. As debt and interest build, so too does Cuba’s
dependency on Russia. It also means that Cuba will be financially dependent on
Russia for a longer period. This may be catastrophic for the Cuban economy,
particularly when considering that the impact of sanctions on Russia itself are yet to
be seen. Cuba is relying on a government which is currently instable, and its future
stability remains unknown. Therefore, although the debt postponement may prove
beneficial to Cuba momentarily, it may have long-term consequences for its
economic growth by making it dependent on an instable government for longer.
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IV. Reconsidering Sanctions

As previously explained, sanctions to this effect are unprecedented. They are
clearly in place in attempts to coerce Russia to stop warfare in Ukraine. The war is
yet to see an end even one year after the initial full-scale invasion by Russia. An
important question therefore arises: are the sanctions worth it on the long-term,
global scale? The likely answer to this question is no. Firstly, it will be shown that
sanctions often fail to achieve their stated policy goal and therefore lack
effectiveness. Secondly, the negative consequences that arise from sanctions,
particularly on non-target countries, will be highlighted. Although the humanitarian
implications of sanctions can be dramatic, their economic impact will be focussed on
in this chapter. This is because the thesis focuses on the impact of sanctions from an
economic perspective. Finally, recommendations to improve unilateral sanctions will

be suggested to prevent more countries becoming collateral damage.

V.1 Effectiveness of Sanctions

To consider improvements for sanctions regimes, an important question must
be answered — do sanctions work? This is a contentious question because different
criteria can be used to assess the effectiveness of sanctions. A high threshold would
render sanctions regimes successful if the target State has entirely complied with the
pressure imposed by the sanctions. A lower threshold would consider sanctions
effective even if the target country has experienced partial policy change, aligning
with the sanctions goals. Mulder used the latter understanding, analysing sanctions
regimes throughout the 20" century, and came to the conclusion that only one-third
of uses of sanctions were “at least partially successful”.?%” Figure 2 (below) provides
a visual understanding of the effectiveness of sanctions. Even with a lower threshold
applied, sanctions rarely achieve their goals. There are many reasons for a State to
apply sanctions. This includes that they are a ‘safer’ alternative to armed conflict, to
change regimes, to cripple an economy or condemn the breaching of international
law. This section will explore these justifications.
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Figure 2:208

Measuring the Effectiveness of Sanctions
Assessed outcome of 1,100 sets of sanctions from 1949 to 2019 based on
stated goals, with some measures having more than one aim

M Total success M Partial success M Negotiated settlement Failure No outcome yet
Promote human rights
Promote democracy
Change a policy

End war

Prevent war
Combat terrorism l
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IV.I.1. ‘Safer’ Option?

Sanctions are frequently compared to armed conflict. They grew in use post-
1945 legal order, to promote a ‘laissez faire’ approach to international relations.?%°
This is because they were viewed as a less-disruptive option, using minimal
government interference, when compared with warfare. Often, they are considered a
more ‘humane coercive policy’ tool than military intervention.?'® For example, an
empirical analysis found that military conflict had a greater impact on public health
than sanctions.?'" Sanctions had less impact on food supplies, life expectancies and
cause less deaths in the target State than military conflict.?'? This argument is

convincing, especially when considering that the average economy takes 22 years to

208 Daniel Flatley and Saleha Mohsin, ‘Do Sanctions Work? Financial Alternatives to War Explained’
Bloomberg (New York, 29 April 2022) <https://www.bloomberg.com/news/articles/2022-04-29/the-
evolution-of-sanctions-as-financial-warfare-quicktake#xj4dy7vzkg> accessed 20 June 2023.

209 Chachko and Heath (n 69) 137.

210 Allen and Lektzian (n 2) 121.

211 |bid 133.

212 bid.

52



recover from war.?'® The short-term and long-term consequences of war are
undeniably devastating for States. It is therefore understandable that alternatives,
including sanctions, which may pose a lesser threat than warfare to the involved

States are often reverted to.

However, it is questionable whether the idea that sanctions yield less harmful
results than armed conflict is true. Although war may cause more direct casualties,
the long-term indirect implications for States can be far more extensive with
sanctions. Often, when considering the indirect costs, sanctions cause more harm
than military attacks.?'* Mulder also contradicted the understanding that sanctions
are ‘safer’ than warfare when he compared the effects on civilians of air power, gas
warfare and economic blockade during the interwar period (from 1918 to 1939).2"5
He concluded that economic blockade was “by far the deadliest”, and highly
problematic since its effects are often invisible and harder to condemn those
responsible.?'® |t is therefore problematic to view sanctions as a ‘humane’ or
peaceful tool, since the negative consequences arising from their use are often far
from this. This enables the understanding that sanctions are harmful in themselves
and not the ‘lesser of two evils’.

Moreover, the ‘safer option’ argument uses the presumption that sanctions
are an alternative option to war. With this logic, it may be surmised that Western
countries would have deployed armed forces to defend Ukraine, had they not
imposed sanctions. Yet, it has been made clear by Western leaders and NATO that
none of their troops will be sent to fight for Ukraine because of fears that it would
escalate the war.?'” Moreover, sanctions regimes applied to Iraq, Haiti and
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Yugoslavia in the 1990s were then followed by military force.?'® Often, it is not an
either/or option when considering military intervention or sanctions. The rationale
behind sanctions being more humane than military intervention is therefore flawed.
Sanctions should be viewed as a standalone tool deployed by nations, rather than an
alternative to the destructive route of military action.

V. 111 Changing Regimes

As chapter Il explored, a main justification for the present sanctions is to
influence political change in the Russian Federation, and therefore trigger the war to
end. Sanctions seem to be more effective when they have less ambitious policy
goals, such as releasing a political prisoner.?'® Yet, the present sanctions involve a
major policy goal. It follows the reasoning that the economic impact on citizens in a
sanctioned country will lead them to push for government change.??® However, this
rationale is flawed. This is because sanctions are often applied to oppressive
regimes, restricting their citizens’ rights, and these individuals therefore lack the
means to influence government policy change.??' Although sanctions may have
inconvenienced the Russian elite, there is nothing to suggest that Putin will be
removed from power anytime soon.??? Sanctions have had minute impact on
changing Russia’s behaviour. As previously Stated, the first sanctions were imposed
in 2014. Since then, Russia has further impeded on Ukraine’s sovereignty, causing
the largest war in Europe since World War Il. The Russian Federation seems more
willing to breach international law and adapt to sanctions, than change their political
ideology. With this understanding, this reasoning for applying sanctions becomes
flawed.

Maijor policy goals for sanctions may even be counterproductive. Evidence
has shown that sanctions often reinforce authoritarianism. For example, the 1935
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sanctions regime against Mussolini’s Italy caused three-quarters of the world to end
commercial ties with Italy.??3 Despite this, the sanctions failed to stop Italy’s invasion
and occupation of Ethiopia.??* This may be owed to many reasons. Sanctions give
the political elites more control over goods made scarce by sanctions. Former UN
Secretary-General, Kofi Annan, highlighted this by explaining that those in power
often benefit from sanctions because they can “control and profit from black market
activity” by exploiting and controlling the fewer resources available.??® Civilians
become more dependent on a government that is the very reason for the limited
essential goods available. Sanctions may also reduce regime opposition since the
government can limit resources going to these groups or individuals.??® As the
economic hardship of the target State’s civilians worsens, so too would opposition
groups. The regime is then in a position to direct resources away from these
groups.??” The pressure for governmental change in the sanctioned State is thereby
reduced with the declining economic welfare of its citizens. The paradoxical effect
which sanctions have in enforcing authoritarian regimes, rather than changing them,

shows the potential ineffectiveness of sanctions in achieving their policy goals.

\YARIIE Crippling Economies

Sanctions are often argued to be effective at crippling an economy, and
therefore reduce the countries’ capability to continue their unlawful or immoral
behaviour. An example of this is the UNSC sanctions regime against lraq from
1990.228 |raq’s significant oil wealth made the world fear that Saddam Hussein’s
threats of producing and utilizing weapons of mass destruction could come into
fruition.??® Sanctions could be argued to have had a role in preventing this, by
crippling the Iraqgi economy. Sanctions on Iraq resulted in a loss of over $130 billion
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(around €119 billion) in oil revenues.?*° This severely limited the nation’s military
capability.?®! Iraq had no funds available to develop their chemical, nuclear or
biological weapon programmes.?*?2 This shows that sanctions can play a role in
crippling an economy and thereby reduce the nation’s ability to further threaten

international peace and security.

Similarly to Iraq, oil is Russia’s main source of revenue. The ban on Russian
crude oil and the price cap may deteriorate the government’s ability to fund the war.
However, the sanctions against Iraq were UNSC measures and all Member States
were required to comply with them, as under the UN Charter.?*3 The Russian
sanctions, on the other hand, are unilateral and therefore not applied by many
countries. Countries, including Cuba, have continued purchasing Russian oil.2%*
Moreover, there has been a significant amount of hypocrisy within EU Member
States regarding Russian oil. As previously mentioned, before the Russian oil import
ban came into place, it was reported that Germany and Italy went on a ‘last-minute
shopping spree’ to purchase Russian oil, causing the Russian oil revenue to
increase.?3® Whilst sanctioning Russia, States hypocritically continued to indirectly
fund the war by purchasing its oil. Clear differences are therefore visible between the
Russian and Iraqi sanctions regimes. This puts into question whether sanctions can
have the same impact on Russia’s economy, and thereby reduce its military
capability, to the same extent that they had on Iraq.

In theory, sanctions should be more effective at crippling the target State’s
economy if they have a higher level of trade and economic dependency on the
sanctioning State. Contrarily, many studies have revealed that the target’s
dependency on the sanctioning State did not play a critical role in changing their
behaviour in response to sanctions.?*® Rather, sanctioned States develop deeper or
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new economic relationships with other, non-sanctioning, countries.?*” An example of
this can be seen with the present case. As Russian relations with major trading
partners have deteriorated because of sanctions, it has formed a tighter alliance with
China. Reports show that Chinese-Russian trade has surged dramatically since the
war outbreak.?®® This suggests that States adapt to sanctions, rather than allow the
sanctions to cripple their economy entirely. An example to support this is the rapid
growth of the Russian-led alternative financial messaging system after many
Russian banks were prohibited from using SWIFT. Adaptions such as this may
provide a reason why the Russian economy was expected to shrink by 10% in 2022
when the sanctions were applied after the Ukraine invasion, but in reality only shrank
2.1%.2% Although sanctions may theoretically cripple the target economy, impacting
their ability to continue acting unlawfully, it is more likely that States adapt to

sanctions.

IV.1LIV. Moral Grounds

A counter for the ineffectiveness of sanctions is that they remain a morally
correct retaliation tool for States which breach international law. Some have even
argued that the ethical and national security grounds for imposing sanctions are
more important than the impact they may have on the efficiency of the global
economy.?*? The sanctions themselves represent more than a tool to influence
foreign politics. They also represent the principles of non-recognition (meaning
refusing to accept annexations or de facto States created through international law

breaches) and ex injuria non oritur jus (meaning illegal acts do not create law).?*!
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This means that, in the present case, States apply the sanctions to condemn the
illegal actions of Russia. The sanctions against South Africa in the 1980s provide an
example of this.?*? Whilst the sanctions undeniably worsened the economic situation
of the black population, they are praised as an effective tool contributing to end the
apartheid.?*® The goals the sanctions sought to achieve were considered to outweigh
the negative consequences arising from the sanctions. Perhaps upholding the basic
principles of international law is more important than the potential negative

consequences arising from sanctions.

A utilitarian justification is often used to promote sanction use. This follows the
Kantian principle that human beings are “ends in themselves” and law should aim
to promote the greatest amount of happiness for the most amount of people.?* It
recognises that target State civilians will be hurt by sanctions, but the harm that the
sanctions prevent makes them worthwhile.?*® This is understandable when
considering that sanctions aim to stop unlawful behaviour, that is ultimately hurting
innocent civilians. Perhaps the benefits of sanctions outweigh the consequences that
they breed. However, it has been established that sanctions are rarely effective at
achieving their foreign policy goals. The logic that the benefits of sanctions outweigh
their impacts is therefore flawed. It also fails to recognise the harm that sanctions
cause for non-target States. Rather than promoting the greater good of society,

sanctions are destructive tools which indiscriminately harm societies.

Despite scholarship showing that sanctions are rarely effective, the use of
sanctions has increased. In fact, sanction use doubled in the 2010s compared with
the 1990s and 2000s, whilst their success rate plummeted to below 20% by 2016.24¢
A reason for this may be that sanctions have become a tool for States to show
morality. Compared to armed conflict or broad embargoes, targeted sanctions are
often cheaper.?*” Imposing sanctions therefore allows States to give the appearance
that they are taking action against an oppressive State, whilst having less financial
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consequences for themselves.?*® Doxey agrees, suggesting that the real reason for
States applying sanctions is for them to show their commitment to peace and
condemn aggression among the international community.?*° They have perhaps
become a signalling tool in international relations, rather than one guaranteed to
achieve the stated goals of the sanctions. As the next section will show, sanctions
have extensive negative impacts on economies and the human rights of individuals.
Paradoxically, something which is intended to signal morality, may be argued to be
immoral in itself. The argument that despite sanctions being ineffective, they are an
important tool to condemn international law violations is weakened when considering
this.

IV.IL. Negative Consequences of Sanctions

The main issue with sanctions is that their unpredictable strength and long-
term impacts can be devastating on economies. Scholarship tends to focus on the
consequences of sanctions on target States. Chapter Ill emphasised the
consequences that the Russian sanctions will likely have on the Cuban economy.
Therefore, for the purposes of this thesis, the indirect consequences on non-target
countries will be concentrated on. The human rights implications will also be
mentioned to emphasise the extent of sanctions harm. This will show that sanctions
have broad implications, spreading to other States, and therefore must be

reconsidered.

IV.I1.1. Human Rights Consequences

Previous sanctions regimes show the human rights implications arising from
sanctions. The ‘Sanctions Decade’ had devastating humanitarian and economic
impacts on sanctioned countries. Sanctions resulted in one of the worst seen
humanitarian crises in Iraq, causing hundreds of thousands of people to perish
because of mass starvation and disease.?>® The economic problems caused by
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sanctions often have a generational impact. Sanctions have been attributed to
permanently damage the ‘social and economic fabric’ of Iraq.?%! Sanctions now often
have humanitarian exemptions because of the harm caused in the 1990s. For
example, the EU transport sanctions on Russia do not apply to goods being
transported for humanitarian aid purposes.?®? However, these exceptions are
relatively ineffective when the sanctioned country is also banned from SWIFT, as is
the case with Russia.?>® This is because humanitarian organisations in the
sanctioned State have virtually no route to pay for imports.?>* Although some lessons
may have been learned from the sanctions decade, human rights concerns remain

attached to sanction use.

Sanctions target the wrong individuals. The former UN Secretary-General,
Kofi Annan, described sanctions as a “blunt instrument, which hurt large numbers of
people who are not their primary targets”.?%® Those responsible for the State being
sanctioned, the most powerful or those in government positions, can often afford or
divert the hardship that sanctions bring. The poorer, less powerful citizens suffer at
their hands. Many scholars agree, arguing that sanctions harm average civilians,
whilst political elites are protected.?%® For example, the right to life, the right to health,
the right to education, and the right to an adequate standard of living, may be
compromised for people in sanctioned States.?%” This is because the sanctions often
deprive citizens from accessing essential goods and services, and thereby hinder
them from exercising their inherent rights. This impact may also extend to citizens of
non-target States because of their reliance on the sanctioned State. Chapter I
provided examples of this, including Cuba experiencing a drop in imports and its
reliance on commodities from Russia. Civilians in sanctioned States, and impacted
non-target States, not only become victims to their own government, but also to the

international community.
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The damage caused during the ‘Sanctions Decade’ resulted in the push for
targeted or ‘smart’ sanctions.?%® This means more specific sanctions, which target
sectors and individuals, rather than comprehensive sanctions that impact the entire
targeted society. Sanctioning entities have consistently referred to the Russian
sanctions as ‘targeted’.?®® Firstly, it is questionable how targeted they are when
extensive parts of the Russian economy has been attacked by them. Secondly, it is
questioned whether targeted sanctions are more successful than wider sanctions.
Gordon investigated the success of individual targeted sanctions by category,
including arms embargoes and financial sanctions.?®° She concluded that logistical
and implementation problems mean that targeted sanctions are no more effective
than comprehensive sanctions.?®' Lopez disagrees, arguing that Gordon uses a
narrow view by examining solely the strengths and weaknesses of targeted
sanctions generally.?®? By analysing targeted sanctions in relation to the international
law violations they attempt to address, he concludes that smart sanctions have been
largely successful.?83 However, this seems to be a unique opinion since other
scholars even show that targeted sanctions are /ess successful in achieving their
primary goal than comprehensive sanctions.?®* Refinements made to sanctions
regimes, learning from past experiences, have failed to address the human rights

consequences sanctions bring.

IV ILII. Impact on Non-Target Economies

As was previously discussed, the sanctions have hurt Russia to a lesser
extent than what was initially predicted. Russia is clearly adapting to Western
sanctions. Likewise, Western States applying the sanctions have sufficient resources

to adapt to the changes which sanctions bring. Weaker, non-target economies do not
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have this privilege. Mulder argues that the consequences of sanctions will be borne
mostly by weaker economies in the global south.?%® States that lack ‘buffers’,
including commodity reserves, liquidity, or trade surpluses, are particularly
vulnerable to become collateral damage.?%® Various sources show that Cuba suffers
from lower commodity reserves compared to other countries,?” recently endured a
liquidity crisis,?®® and has a trade deficit.?®° It can therefore be deduced that Cuba
lacks the necessary ‘buffers’ required to avoid falling victim to the Russian sanctions.
An example is the global energy crisis caused, partly, by the sanctions. Western
States stocked up on gas, buying most of the global supply.?’° Weaker economies,
including Cuba, were forced to impose blackouts to save on their gas supply.?’! The
contrast shows the impact that sanctions have on the more powerful, sanctioning
States compared to weaker, non-sanctioning States. The West applies the

sanctions, whilst lower-income economies suffer the consequences.

Sanctions can fundamentally hinder the development of nations. The
inalienable right to development is provided under UNGA resolution 41/128, stating
that all persons are entitled to economic, social, cultural, and political
development.?’2 Although UNGA resolutions are not binding on Member States, they
are persuasive. Sanctions threaten the achievement of this right. The Russian
sanctions particularly show this. Removing Russian commodities from the global
market has consequences worldwide. Western States, that have applied the
sanctions, have the resources to mitigate the negative consequences of sanctions
on their economies. Lower-income States do not. The Human Rights Council

recognised this in 2017, by describing sanctions as “major obstacles to the
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implementation of the Declaration on the Right to Development.”?”® The international
community seems to recognise the role that sanctions have in hindering the
development of nations. Yet, comprehensive unilateral sanctions continue to be
applied at an unprecedented rate. Sanctions threaten the development of the world’s

lowest-income economies.

Considering sanctions have been vastly utilised and their effectiveness
analysed by scholars for decades, it is assumed that governments consider the
impact on lower-income economies before applying them. This raises an important
question: do Western States intend to hurt poorer economies with the sanctions?
The senior advisor for Latin America, Juan Gonzalez, for the president of the US,
stated in an interview that the sanctions against Russia will “by design” harm other
countries, including Cuba.?’* The strained relationship between the US and Cuba
perhaps suggests a reason why Cuba becoming collateral damage is an added
benefit to the Russian sanctions for the US. Moreover, after further sanctioning Iran,
the Secretary of State of the US, Mike Pompeo, stated that Iran would “be battling to
keep its economy alive.”?’® This contradicts US claims that sanctions are not
intended to hurt civilians of a target State.?’® Even the UNSC has been accused of
using sanctions as a tool to meet their foreign policy objectives, which often do not
reflect the wishes of most UN Member States.?’” Even if it is not the intention of
sanctioning States to hurt ordinary civilians or non-target States, the reality is that
they do. Western countries impose the sanctions, whilst causing the economies and
people of Central and South America, Africa and most of Asia to suffer the most.?”8
Sanctions inevitably hurt those not responsible for the very behaviour being
sanctioned — non-target States and innocent civilians. Western States seemingly
ignore this and continue to make weaker, non-target States their collateral damage.
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V.. Globalisation

As the world economy attempts to recover from COVID-19, the downward
trend of globalisation will be further corroded by the sanctions against Russia. Global
supply chains will inevitably be impacted. Sanctions mean that companies will be
forced to source materials from alternative locations to complete their supply chains.
The contagion effect explains that incidents impacting one network of the supply
chain will have a knock-on, or ‘contagious’, impact on the entire supply chain.?’® An
empirical study investigated the impact of the contagion effect on non-targeted firms
when one firm in the supply chain had been sanctioned.?° It concluded that
sanctions reduce the performance of non-sanctioned entities when it is involved in a
supply chain with one network that has been sanctioned, compared with ordinary
non-sanctioned firms.?8! Ultimately, innocent businesses are hindered when a
component of the supply chain is sanctioned. This shows the indirect impact that
sanctions have on non-target entities. Just as Cuba is blameless for the actions of
the Russian Federation yet still has to suffer because of the sanctions, there are
many other innocent States and entities that are also harmed.

The above study is critical for the present case when considering Russia’s
role in global supply chains. Russia produces metals which are critical to supply
chains of modern manufacturing.?8? Also, Russia is a major exporter of potash, an
essential ingredient for producing fertiliser.?®® This has impacted supply chains
producing many different plants and crops. Businesses globally are forced to
scramble to replace their Russian suppliers which completed the supply chain. This
will be a direct cost and fail to bring immediate economic return.?®* The domestic
economy of the non-targeted entities involved in the supply chain will also be
impacted. The above study showed that the performance reduction experienced by
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the non-sanctioned entity greatly impacted the growth of their national economy,
through increased unemployment and a reduction of potential tax revenue.?®® This is
problematic when realising that global supply chains have been critical for lower-
income countries. For example, they have been proved to increase the growth and
incomes of Bangladesh, China and Vietnam since the 1990s.28 |ssues disrupting
supply chains, including sanctions, pose hurdles to this growth. Yet again, lower-
income countries fall victim to sanctions because they threaten globalisation and

global supply chains.

IV.IIL. Improvements

Unfortunately, there is no ‘silver bullet’ to achieve foreign policy goals.
However, improving the application of sanctions is critical to making them more
effective and to prevent more lower-income economies from becoming collateral
damage. There is a relative lack of legal constraints protecting sanction use
internationally. Preassessment measures before the sanctions are applied would
ensure that the risks that they pose will be considered, and perhaps the sanctions
adapted in response to these risks. Assistance, through compensation and judicial
review mechanisms, to non-target States will prevent uninvolved countries from
becoming collateral damage to the sanctions regimes. Finally, just war theory may
be considered to be applied to sanctions to promote their safety and prevent their

damaging impacts.

IV I1.1. Preassessment Measures

Sanctions are often imposed without scrutinising the potential negative
consequences they may have on civilians and economies. On 215t February 2022,
Russian forces crossed into Russian-controlled separatist regions of Ukraine, with
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the full-scale invasion beginning 24" February 2022.28” The US and EU began
imposing their sanctions in response to this on 215t February.?®® Does a matter of
hours suffice to understand the potential harms the sanctions will cause, before they
are implemented? It is unlikely that the full extent of their consequences can be
realised in this limited amount of time. Scholars recognise this issue, stating that
sanctions are “often wielded without full consideration of the impact” that they
pose.?8 The threats that sanctions pose to lower-income economies and innocent
civilians make them powerful tools. The rapid speed with which sanctions are
imposed is contributing to a ‘sanctions-culture’ in international relations, whilst
overlooking their destructiveness. Rather than being viewed as a ‘solve-all’ tool,
sanctions must be considered on a case-by-case basis. If alternative international
law tools are available which likely cause less collateral damage, they should be
considered more. For example, if experts analyse that a potential sanctions regime
would actually push regimes into being more authoritarian, then clearly alternatives
should be considered. Preassessment measures to evaluate their potential harms

would prevent this damaging culture from continuing.

There seems to be a lack of consideration for non-target States when
applying sanctions. The Articles on the Responsibility of States for Internationally
Wrongful Acts outlines that a State may take countermeasures solely against the
responsible State.?®® The commentary of the articles show that when a party has not
breached any obligation owed to third parties, any “indirect or consequential effects
of countermeasures” had on these parties does not mean that the act will fall outside
the scope of lawful countermeasures.?®' This recognises that States may become
collateral damage from the countermeasures. Yet, no protection for these States is
provided for. The commentary clarifies that non-target States which have been
indirectly impacted by the sanctions do not have a claim if “they have no individual

rights in the matter” because “such indirect or collateral effects cannot be entirely
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avoided”.?® The latter point may be true because of the clear destructive nature of
sanctions. However, this gives way to States inflicting indirect harm on third parties
without first assessing the potential impact that sanctions may have on these States.
Mulder agrees, arguing that ‘greater macroeconomic foresight’ is required before
applying further sanctions against Russia, in order to avoid making Africa, Asia, and
Latin America collateral damage.?®3 Assessing the risks on non-target States before
taking the drastic action of sanctioning a State may prevent lower-income economies

from suffering unnecessarily.

Preassessment reports are one way to prevent the collateral damage of
sanctions. These preassessment reports should include detailed assessments of the
likely consequences of the sanctions. Obligatory human rights impact assessments
should be conducted by the State which is considering applying sanctions.?%* A study
of neighbouring States and countries which particularly rely on the target States for
trade should also be conducted. If the benefits of applying the sanctions against the
target State outweigh the damage they are likely to cause to third countries,
assistance mechanisms to relieve non-target States of this impact can be
considered. If the preassessment report reveals that the social and economic
consequences of the sanctions would be drastic, and the sanctions ineffective, then
alternative measures should be considered. Preassessment reports for UNSC
sanctions have been suggested to even have a political signalling effect of showing
the target State that serious coercive pressure may be applied to them.?% This would
show the State that their actions have drastic consequences. On the other hand,
published preassessment reports may allow the target State to prepare for the
sanctions. This would ultimately make the sanctions less effective since the State
can prepare their economy to some extent. For example, alternative trading partners
to replace the States threatening sanction use may be looked for. A long enough
time frame after publishing the report for target States to realise the extent of the
proposed sanctions, whilst short enough to prevent their economy from becoming
sanction-proof may tackle this issue. Overall, preassessment reports would allow
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States to fully consider the extent of the proposed sanctions, before impulsively
resorting to such drastic measures.

A\YAIIRIR Assistance to Non-Target States

Assessments should be regularly conducted to measure the impact that
the sanctions have on non-target States. EU sanctions are regularly reviewed to
assess their impact and effectiveness.?®® However, there seems to be a lack of focus
of the impact that the sanctions have on non-target States. Non-target State
consultations should therefore be made mandatory for all unilateral sanctions
regimes. This would allow the non-target State to voice their concerns about the
sanctions. Art 263 TFEU, providing the right to bring proceedings before the EU
General Court or the ECJ, seems to be available to non-EU Member States,
provided the sanction is of “direct concern” to the State.?®” Yet, this procedure is not
available for third States which have not been directly sanctioned. Procedures such
as this should be extended to allow non-target States to challenge the sanctions on
human rights or economic development grounds. This would widen the scope of
analysis of the sanctions. By assessing the impact that the sanctions pose for non-
target States and providing these States with an option to challenge the sanctions,

less collateral damage is likely.

Compensation for non-target States particularly affected by the sanctions
must be considered. Special donor conferences, bringing together economic powers
and international financial institutions, including the World Bank and International
Monetary Fund, have been suggested.?®® These conferences may consider forms of
financial support and assistance to non-target States that have been impacted by
sanctions.?®® It is recognised that many non-target States may have been impacted
by the sanctions, particularly in the present case with Russian sanctions. Restricting
the compensation and support measures to those disproportionately impacted would
mean that the countries suffering the most are prioritised. Providing assistance to
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non-target States may even benefit the application of sanctions. For example, if aid
was provided to Cuba in the form of gas, they would not be relying on Russia oil and
then indirectly funding the war. Non-target States would be given more attractive
offers, rather than being forced to deepen economic relations with the target State.
This will ensure that non-target States are less likely to become collateral damage,

whilst potentially making the sanctions more effective.

V.. Just War Theory

Just war theory (JWT) outlines that war should only be resorted to if it is
morally defensible.3®® The move towards ‘smart sanctions’ was partly to make the
measures more consistent with this.>" The main principles under this theory are jus
ad bellum (just causes of war), jus in bello (justice during war), and more recently
scholars have included jus post bellum (justice after war).302 Although JWT mainly
applies to armed warfare, scholars have applied the same reasoning to sanctions.33
Jus ad bellum and jus ad bello are comprised of the core principles of discrimination
and proportionality.3® Discrimination prevents innocent civilians from being harmed
recklessly, whilst proportionality requires that the harm caused by the attacks is in
balance to the objective sought to be achieved. It is questionable whether sanctions
are indiscriminate. As previously discussed, the most impacted by sanctions are
often the most deprived, with little political influence. For example, the banking
systems sanctions impact all Russian citizens, not solely the political elite.
Proportionality is linked to the probability of success.3% Essentially, a cost and
benefits analysis should be undertaken by policymakers prior to applying sanctions.
Using this logic, sanctions would rarely be considered ‘proportionate’. The low
success rate in achieving their policy objectives means that the costs on the target
society and other impacted countries would heavily outweigh the benefits of
sanctioning a State. Therefore, it can rarely be argued that sanctions are a ‘just war’.
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It is argued that sanctions should always be held to JWT principles. This would allow
sanctions to be held to a higher standard, ultimately preventing sanctions regimes
which do not align with the basic principles from causing economic and social harm.

Moreover, sanctions regimes must continue to be scrutinised after the
sanctions have been lifted. Sanction policymakers seem to ignore jus post bellum
considerations.3% This is intended to promote reparation and peace after conflict, or
in this case, sanctions.>*” An example may be by providing foreign aid. Failing to
consider this principle perhaps provides justifications as to why sanctions regimes
often cause long-term implications for target and non-target States. Refusing to
provide the impacted States with reparation also prevents preserving the long-term
outcomes of the sanctions.3® If any success has been had with the sanctions
regimes, all will be lost if the target States are not provided sufficient support to re-
build their economies. It has clearly been emphasised throughout this thesis that
sanctions are not a ‘solve-all’ tool. The removal of sanctions brings changes to an
economy, and the issues that these changes bring can be eased with jus post bellum
procedures. Reparation tools may ease the issues which States face after sanctions
have been lifted, ultimately easing the long-term implications of sanctions. Extending
this mechanism to include non-target States would also ensure that those not

responsible for the behaviour that was sanctioned do not have to suffer long-term.

The counter to applying JWT to sanctions is that war and sanctions are
different. Ellis argues that whilst war involves the physical direct threat of lives,
economic sanctions mainly involve refusing to trade with the target State.3*® There is
a clear duty not to ‘bomb, shoot or stab individuals’, but this duty does not exist for
trade.3'® JWT rules out preventive war, meaning an attack which is not yet
imminent.3!" Despite this, preventive sanctions are clearly permitted, as was shown
by the fact that Russia was sanctioned before it began its full-scale invasion of
Ukraine. Ellis provides a reason why JWT should not be applied to economic
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sanctions, since the appropriate analogy of preventive sanctions is not ‘shooting
someone before she shoots you’, but rather refusing to sell the weapon she plans to
shoot you with.3'? Although this argument is logical, it is flawed in two ways. Firstly, it
downgrades the impact of sanctions. War may have direct, visible impacts, but
sanctions often have indirect, long-term consequences. Secondly, it suggests that
sanctions are usually successful at preventing the target State from further breaching
international law by preventing them from accessing this ‘weapon’. As was shown in
the previous section, this is seldom the reality. Target States can rely on other non-
sanctioning States for resources when the case involves unilateral sanctions. Russia
being sanctioned by most Western powers has strengthened its trade relationship
with China. Although the differences between war and sanctions remain, it is argued

that JWT may also be applied to sanctions to make them safer and more effective.

312 |bid.

71



V. Conclusion

This thesis sought to examine the often overlooked impact that sanctions
have on non-target States. The example of the sanctions against Russia and the
consequences that this may have for the Cuban economy showed their potential

harms.

The legal grounding of unilateral sanctions was shown to be argumentative in
itself. This clarified that sanctions is a highly controversial topic, generally. However,
the current sanctions against Russia were in response to Russia violating its
international law obligations. This provided the legal grounding for the sanctions
regimes. Although the doctrine of third-party countermeasures was shown to be
problematic, international case law, treaty law and secondary law showed a legal
norm developing that accepts their use. This means that there is a very high
threshold for sanctions to be considered incompatible with international law. It was
therefore concluded that the current sanctions against Russia are likely considered
lawful. Nevertheless, simply because something is lawful does not mean that it is
just. The different categories of sanctions, including asset freezes, financial system
sanctions, energy sector sanctions, trade restrictions, transportation sanctions and
professional services sanctions showed that every facet of the Russian economy has
been confronted. However, issues with their application or gaps in the sanctions
showed that they may not be as effective as hoped to cripple the Russian economy,

and therefore stop its invasion of Ukraine.

The consequences that the sanctions against Russia pose for Cuba provided
a contemporary example of the thesis topic. The long-standing history of Cuban-
Russian relations showed that Cuba was, and remains, largely dependent on
Russia. The Cuban economy was also shown to be weak on the global scale. These
factors make Cuba particularly vulnerable to impacts caused by the Russian
sanctions. It was concluded that many Cuban sectors are likely to be impacted.
Cuban trade is likely to continue to suffer because of its trade deficit and the
consequences that the Russian sanctions have on global trade. The Russian

sanctions leave Cuba with even fewer currency options to conduct business
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internationally. The aviation sanctions and the financial impact that sanctions have
had on Russian citizens means that Cuba’s tourism industry is likely to suffer, which
is problematic considering the country depends on this industry. Moreover, the
energy sector sanctions against Russia were shown to have contributed to Cuba’s
fuel deficit. This shortage has consequences for the daily functioning of Cuba’s
society because businesses are unable to properly operate. The impact that the
sanctions have on FDI will presumably impact Cuba’s economic growth as Russian
investors have been hindered in investing. There are also reputational risks in
investing in Cuba because of its current economic situation and associations with
Russia. Cuba previously received a significant proportion of foreign aid from Russia
and this was suggested to decrease because of the sanctions. Although evidence
contradicted the hypothesis that Russia will prioritise funding the war over providing
aid to Cuba, additional barriers caused by the sanctions make it more difficult for
Cuba to receive aid. Overall, it was shown that the Cuban economy is likely to be
negatively impacted by the sanctions against Russia.

Scholarship and investigating previous sanctions regimes showed the
ineffectiveness of sanctions in achieving their foreign policy goals. The theory that
sanctions are a ‘safer’ option compared to military intervention was questioned and
emphasised that sanctions are rarely the ‘lesser of two evils’. Rather than changing
regimes, sanctions paradoxically often reinforce authoritarianism. Target States were
shown to often adapt to sanctions, rather than succumb to the demands of the
sanctioning authority. Although sanctions have been shown to be effective at
crippling economies when looking at previous sanctions regimes, differences with
these and the current Russian sanctions showed that the Russian economy is
unlikely to be impacted in the same way. The morality argument, that sanctions
should be applied to uphold the principles of international law even when they may
not achieve stated goals, was questioned. Sanctions were indicated to have become
a signalling tool for States to show their morality to the international community,
rather than a mechanism to help States or civilians suffering at the hands of the
target State. Also, sanctions were argued to be immoral in themselves because of
the negative impacts that they have. The consequences can be extensive. The
human rights implications of sanctions shows the power that they have to destroy
civilian populations. They were also shown to hurt non-target economies, perhaps
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intentionally. This is because of the reduction of resources caused by the sanctions
and the impact this has on lower-income nations. These nations will also be hurt by
sanctions because of the corroding impact that sanctions have on globalisation. As
target State entities are removed from global supply chains, it will ultimately be
lower-income economies relying on these supply chains for economic growth which
suffer. Improvements were suggested to make sanctions safer and cause less
collateral damage. Preassessment measures were shown to allow sanctioning
States to properly evaluate the potential harms of sanctions, particularly to non-
target economies. Assistance to non-target States was also suggested to provide
support to non-target economies so that they can withstand the consequences that
the sanctions bring. JWT was argued to hold sanctions regimes to a higher standard.
This would allow the negative impacts of sanctions to be scrutinised prior, during and

after adoption.

Sanctions are a powerful tool, causing devastating impacts to States which
are not responsible for the unlawful behaviour. Western States apply the sanctions,
as lower-income countries suffer the consequences. The ‘sanctions-culture’ must be
changed to address global inequality and allow lower-income economies to grow. In
order to make them safer and more effective, mechanisms must be put in place to

avoid more non-target States from becoming collateral damage.
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