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ABSTRACT

This thesis examines the process of integration and cooperation between the European Union
(EU) and the Southern Common Market (Mercosur), with a focus on the negotiation and
implications of the Association Agreement (AA) signed on 28 June 2019. The study begins by
exploring the historical context of the EU, from post-World War II reconstruction and the
creation of the European Coal and Steel Community (ECSC) until the establishment of the EU.
Likewise, the research understands the European colonial legacy in Latin America, as well as
independence movements and attempts at regional integration that preceded the creation of

Mercosur.

Following the individualised study of both blocs, a comparative analysis is conducted to assess
the integration processes, institutional formats, legal systems, decision-making processes and
monetary integration of the EU and Mercosur. This analysis sheds light on the similarities and
differences between the two regional blocs. Thereafter, the thesis delves into the negotiation
process of the AA, examining its history and early developments. Four distinct stages were
identified in the evolution of the AA negotiations until the announcement of the agreement in
principle in 2019. The status and progress towards a comprehensive agreement are also

discussed.

Further concentrating on the AA, the thesis analyses its pillar structure, i.e., the political
dialogue, cooperation, and trade pillars. It then explores key aspects of the AA, such as regional
integration, trade in goods, rules of origin, customs and trade facilitation, sustainable
development measures, services and establishment provisions, technical barriers,

sanitary/phytosanitary standards, and public procurement policies.

Finally, the thesis explores the EU-Mercosur AA's social, economic, and environmental

impacts and examines the challenges and opportunities for stakeholders.

Keywords: European Union, Mercosur, Association Agreement, Integration, Negotiation,

Socioeconomic and environmental impacts.



ABSTRAKT

Diese Arbeit untersucht den Prozess der Integration und Zusammenarbeit zwischen der
Européischen Union (EU) und dem Gemeinsamen Markt des Siidens (Mercosur), wobei der
Schwerpunkt auf den Verhandlungen und Auswirkungen des am 28. Juni 2019 unterzeichneten
Assoziierungsabkommens liegt. Die Studie beginnt mit einer Untersuchung des historischen
Kontextes der EU, vom Wiederautbau nach dem Zweiten Weltkrieg und der Griindung der
Europédischen Gemeinschaft fiir Kohle und Stahl (EGKS) bis zur Griindung der EU. Ebenso
werden das  europdische  koloniale  Erbe in  Lateinamerika  sowie  die
Unabhéngigkeitsbewegungen und die Versuche der regionalen Integration, die der Griindung

des Mercosur vorausgingen, untersucht.

Im Anschluss an die individuelle Untersuchung der beiden Blocke wird eine vergleichende
Analyse durchgefiihrt, um die Integrationsprozesse, die institutionellen Formate, die
Rechtssysteme, die Entscheidungsprozesse und die monetéire Integration der EU und des
Mercosur zu bewerten. Diese Analyse beleuchtet die Gemeinsamkeiten und Unterschiede
zwischen den beiden regionalen Blocken. Danach befasst sich die Arbeit mit dem
Verhandlungsprozess des Assoziierungsabkommens (AA) und untersucht dessen Geschichte
und frithe Entwicklungen. In der Entwicklung der AA-Verhandlungen bis zur Ankiindigung
des Grundsatzabkommens im Jahr 2019 werden vier verschiedene Phasen unterschieden. Der
Status und die Fortschritte auf dem Weg zu einem umfassenden Abkommen werden ebenfalls

erortert.

Die These konzentriert sich weiter auf das AA und analysiert dessen Sdulenstruktur, d.h. die
Sdulen politischer Dialog, Zusammenarbeit und Handel. AnschlieBend werden
Schliisselaspekte der AA wie regionale Integration, Warenhandel, Ursprungsregeln, Zoll und
Handelserleichterungen, Maflnahmen zur nachhaltigen Entwicklung, Dienstleistungen und
Niederlassungsbestimmungen, technische = Hemmnisse, gesundheitspolizeiliche und
pflanzenschutzrechtliche Mafinahmen sowie das oOffentliche Auftragswesen untersucht.
SchlieBlich untersucht die Arbeit die sozialen, wirtschaftlichen und 06kologischen
Auswirkungen des Assoziierungsabkommens zwischen der EU und dem Mercosur sowie die

Herausforderungen und Chancen fiir die Beteiligten.

Schliisselworter: Europdische Union, Mercosur, Assoziierungsabkommen, Integration,

Verhandlung, sozio6konomische und okologische Auswirkungen.
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Introduction

The interregional relations between Mercosur and the EU have been marked since the 1990s
by an intercontinental cooperation project seeking to deepen cooperation and integration
between geographically distinct regions. Among others, the project evolved over more than
two decades, aiming at establishing a comprehensive strategic partnership encompassing not
only trade but also areas such as investment, political cooperation, sectoral dialogue, and
sustainable development, strengthening the political, social, and economic ties between the

regions and promoting stability, joint growth, and sustainable development.

The AA signed in 2019 between the EU and Mercosur, known as EUMETA, emerges as a
historical milestone and a turning point in trade relations between these two important regions.
EUMETA promises to become an economic integration and cooperation of great potential, as
together, EU and Mercosur hold 25% of the world's GDP and encompass a population of 780
million people. With such magnitude, the agreement arouses interest and raises fundamental
questions about its effectiveness, repercussions, and conformity with today's social, economic,

and environmental concerns.

Given the breadth and magnitude inherent in the AA forged between the EU and Mercosur,
this academic research seeks to understand its potential implications upon social, economic,
and environmental domains after the agreement's implementation. However, prior to delving
into an in-depth exploration of the agreement's consequences and the multifaceted issues at
hand, it is imperative further to develop a comprehensive understanding of the key players.
Therefore, an effort is required to better understand these actors through their intricate
integration processes, institutional foundations, governing bodies, and decision-making
mechanisms. With this comprehensive picture, a comparative analysis is done to understand
and assess whether asymmetries extend into the negotiation process that has persevered for

over two decades.

Therefore, the thesis is divided into five chapters. The first one is dedicated to the EU. A
historical overview offers a panoramic view of the EU integration process, its founding
Treaties, structure, and supranational institutions. Mercosur becomes the exclusive focus of
study in the second chapter. Thus, the historical context of Mercosur's integration process,
starting with the first attempts at integration in Latin America, is presented. Then its structure,

governing bodies, and decision-making process.
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The study demonstrates the significant differences between the two blocs in the third chapter.
A comparative study between the two blocs explores their similarities and differences in
integration processes, institutional formats, legal systems, and decision-making. Likewise, the

EU monetary integration is seen, and Mercosur is also compared.

Such differences will carry weight when negotiating a project as large as the AA between
Mercosur and the EU. In this context, the fourth chapter deals with the negotiation process that
lasted more than 20 years. To this end, it begins with the historical background and the first
stages of the negotiation process. It then analyses the first term signed by both blocs, the 1995
Interregional Framework Cooperation Agreement, and the subsequent era until 1999. Finally,
the EUMETA negotiation is divided into four distinct phases. The first phase goes from 1999
to 2004. The second, considered one of mutual disinterest, is marked from 2004 to 2010. The
resumption of negotiations starts in the third phase, from 2010 to 2016. And finally, the fourth
stage, marked by the exchange of proposals, was from 2016 until the signing of the AA in
2019.

Lastly, the study presents its fifth chapter, which focuses on a significant milestone in EU-
Mercosur trade relations: the Agreement in Principle. This chapter outlines the structure of the
agreement, which encompasses political dialogue, cooperation, and trade. A thorough analysis
of the Agreement in Principle follows, examining its essential aspects. Furthermore, the study
presents a range of perspectives on the EU-Mercosur AA's social, economic, and
environmental impacts. By presenting differing opinions, the study provides a comprehensive

overview of the various viewpoints surrounding the agreement's implications.

The methodology used in this study adopts a comprehensive approach, drawing on a systematic
review of relevant legal literature and an analysis of official documents and various academic
sources. Searches of the official websites of the relevant institutions and a close examination
of the reports of the negotiating committees also served as sources for this thesis. To develop
a nuanced understanding of the Agreement in Principle, emphasis was placed on the use of
studies provided by the respective institutions, with particular attention to the study released
by the European Commission prepared by the prestigious London School of Economics. This
seminal work served as a basis for the presentation of the analysis of the prospects of the AA.
In addition, the studies commissioned by Austria, the Netherlands and Ireland and those
presented by the Bank of Spain and other non-governmental organisations were used in this

research, allowing for a deeper understanding of their projections regarding the expected

13



impacts. This methodological approach, based on carefully selected sources, conferred greater

solidity and grounding to the conclusions of this study.
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1. European Union

The EU is a leading political, monetary, and economic union that brings together 27 European
countries. It was created through a series of binding agreements to foster unity, collaboration,
and integration among European nations. Its primary goal is to promote peace and economic

stability in Europe.!

The EU founders envisioned a future where the member states would boost interdependence
and peace through sharing sovereignty in specific matters. In other words, the EU operates on
the principle of supranationalism, where the member states share sovereignty in specific areas,
including coal and steel production, trade, and nuclear energy.? Therefore, it is governed by its
own set of institutions formed by the member states, such as the EP, the Council of the EU, the

European Commission, and the European Court of Justice.

The EU's single market enables the unrestricted flow of goods, capital, services, and people,
enhancing the quality of life for individuals and diminishing poverty levels throughout Europe.
It faces global challenges such as climate change, migration, and terrorism. It provides financial
assistance to developing areas of the world to stimulate economic growth, advancing

democracy and human rights*.
1.1 The Historical Context of the Union in Europe

The Great War, also known as the First World War (1914-1918), was widely regarded as one
of the most devastating conflicts in history. Its far-reaching consequences transformed Europe
and profoundly impacted the course of the 20th century. As a result, the First World War was
strongly influenced by military alliances, namely the Triple Alliance (Germany, the Austro-
Hungarian Empire and the Ottoman Empire) and the Triple Entente (France, Russia, Italy and
England). These alliances played an important role in motivating the conflict. However, the

direct cause of the War was the assassination of Archduke Franz Ferdinand, Austria-Hungary's

! Archick K, ‘The European Union: Questions and Answers’ (Congressional Research Service, 6 February
2023) <https://crsreports.congress.gov/product/pdf/rs/rs20372> accessed 2 March 2023

2 Ibid

* Eyo IA and Akpan EB, ‘The European Union: An Analysis of Its Organs, Successes and Failures’ (Research
and Scientific Innovation Society, September 2021) <https://www.rsisinternational.org/journals/ijriss/Digital-
Library/volume-5-issue-9/103-114.pdf> accessed 23 March 2023

4 European Parliament , Fact Sheets on the European Union (Office for Official Publications 2009)
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rightful heir to the throne, in 1914. The battles during the First World War were characterised

by extreme violence.

By the end of 1918, Germany found itself alone in battle and on the brink of collapse. In 1919,
with the monarchy overthrown, it negotiated laissez-faire, the Treaty of Versailles, with Britain
and France. The Treaty imposed heavy war reparations on Germany and severely limited its
sovereignty. Reparations greatly drained the German economy, leading to hyperinflation and a
severe political and economic crisis. This background later led to the founding of the Nazi

Party.

The First World War greatly impacted Europe's geopolitics and the world, leading to significant
territorial and political changes. In addition to Germany, the Austro-Hungarian Empire and the
Ottoman Empire also faced severe consequences, creating new European states such as Austria,

Hungary, Czechoslovakia, Yugoslavia, and Poland.

The Russian Revolution of 1917 was also a consequence of the First World War and led to
Czarism's fall and the establishment of a communist government. This has brought
independence to Finland, Estonia, Latvia, and Lithuania. There was a persistent and aggressive
wave of nationalism in Western Europe, making European integration through voluntary
agreements quite difficult. On the other hand, the United States became stronger after World

War I and played a more important role in international politics.

The 1930s was a gloomy decade in Europe, marked by the economic crisis and the outbreak of
War. In Germany, Spain, Italy, and other countries in Central and Eastern Europe, fascism
appeared unstoppable. Hitler led the expansionism and militarism of Nazi Germany towards

the end of the 1930s, and with the invasion of Poland, the Second World War began.

The Second World War involved dozens of countries and spread across Europe and other
continents like Asia, Oceania, and Africa. Dozens of countries were involved and divided into
two groups: Allies and Axis. The Allies consisted mainly of the United Kingdom (UK), France,
the Soviet Union, and the United States. On the other side, Germany, Italy, and Japan were the

main members of the Axis.’> This War was defined by high cruelty, such as the Holocaust and

5 Torbidrn KM, Destination Europe: The Political and Economic Growth of a Continent (Manchester
University Press 2003)
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the use of nuclear weapons, leaving a massive destruction trail among its participants. It

formally ended in May 1945 when Germany surrendered.
1.1.1 Post-World War II Reconstruction and Cooperation

The conclusion of World War II marked a pivotal moment in European history, as the
devastating consequences of the War and the horrific atrocities of the Holocaust underscored
the urgent need for a new approach to ensure lasting peace and stability in Europe. In response
to these events, European integration emerged as a viable solution to prevent future conflicts

and foster economic cooperation among nations.®

The involvement of the United States government was indispensable in both the economic and
military realms of the post-World War II arrangement in Western Europe. Equally significant
was the reconciliation between France and Germany in establishing a strong and prestigious

European community on the global stage’.

The worsening of poverty in Europe and the rise of anti-democratic and ultra-nationalist
movements further emphasised the necessity of regional integration. Additionally, there was
widespread apprehension regarding the expansionist ambitions of the former Soviet Union,
particularly regarding the dissolution of Communist opposition parties in Poland and Hungary
in the late 1940s.® The chaotic circumstances experienced by Europeans due to two major
conflicts occurring in rapid succession demanded a swift yet robust response to restore

industrial and commercial activities across the continent.
1.2 Treaty of Paris

The aftermath of the devastating Second World War and the constant spectre of an East-West
confrontation underscored the critical importance of Franco-German reconciliation.
Recognising this urgency, Robert Schuman proclaimed on 9 May 1950 that Europe should be

constructed through tangible accomplishments that would forge a de facto solidarity.’

Based on this guiding principle, France, Italy, Germany, and the Benelux countries came

together and signed the Treaty of Paris in 1951, initiating the process of European integration.

® Loth W and Hogg RF, Building Europe: A History of European Unification (De Gruyter Oldenbourg 2015)
7 Ibid

8 Ibid

° Ibid 5
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This Treaty established the European Coal and Steel Community (ECSC) as its central pillar.
The choice of coal and steel as focal industries was deliberate, as they symbolised power and
economic independence. By pooling the resources of France and Germany, the Treaty aimed

to reap clear economic benefits and end historical rivalry and foster regional peace.!”

The Treaty of Paris set forth various objectives, particularly modernising the coal and steel
sectors. It sought to ensure the unhindered movement of goods and unrestricted access to
production sources among member countries.!! The Treaty also established mechanisms for
continuous market monitoring to prevent any distortions that could give rise to production
quotas and to enforce competition rules. The ECSC launched the European integration process
and faithfully fulfilled its role until 13 July 2002, when it celebrated its 50th anniversary as
stipulated in Article 97 of the Treaty of Paris.!?

1.3 Treaty of Rome

In 1957, the member countries of the ECSC came together to sign the Treaty of Rome. This
historic event established the European Economic Community (EEC) and the European Atomic
Energy Community (Euratom).!® This Treaty holds immense significance in Europe's post-war
history, primarily due to its ambitious goal of fostering a united, peaceful, and prosperous

Europe, transcending past divisions and driving economic development in the region.!*

The EEC aimed to stimulate economic cooperation among Western European countries to
ensure stability and economic progress and to prevent future wars. Therefore, a common free-
trade area was established between the six signatory countries (Belgium, Germany, France,
Italy, Luxembourg, and the Netherlands), allowing goods and services to move freely. !> That
was an important step in Europe's economic integration and promoting trade and economic

growth.

10 Sokolska I, ‘The First Treaties: Fact Sheets on the European Union: European Parliament’ (Fact Sheets on
the European Union | European Parliament, May 2022)
<https://www.europarl.europa.eu/factsheets/en/sheet/1/the-first-treaties™> accessed 2 March 2023

1 Bell TM, ‘The Economics of the European Union * (Penn State University Libraries, Spring 2012)
<https://honors.libraries.psu.edu/files/final _submissions/1029> accessed 2 March 2023

12 McCormick J, Understanding the European Union: A Concise Introduction (Palgrave Macmillan 2005)

13 Amato G and others, The History of the European Union Constructing Utopia (Hart 2020)

14 Raskulla S, ‘European Constitution of Corporations : Legal Personhood, Legal Powers & Legal Governance
of Corporate Entities in the European Union’ (Tampere University, 10 June 2022)
<https://trepo.tuni.fi/handle/10024/139718> accessed 2 March 2023
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Furthermore, joint institutions, such as the European Commission and the European Council,
have been established to ensure the Treaty's enforcement and make decisions for the
Community's welfare. The EEC met the challenge of post-war American competition by
reducing barriers within Europe and stimulating European companies to greater efficiency and
scale. The early years of the EEC were a period of great European optimism, and European
businesses would become larger and more competitive than ever before. In 1961, the British

recognised the economic dynamism of the EEC by applying for membership.

EURATOM is one of the fundamental building blocks of European construction, as nuclear
energy is an important energy source for many Eastern European countries.!® Its main function
is to ensure the safe and peaceful development of nuclear energy in Europe based on
cooperation between European countries in the research and development of nuclear

technologies and their use for peaceful purposes.

Besides promoting research and ensuring technical knowledge dissemination, it also
establishes uniform safety standards to protect the environment, the population and the health
of workers in the sector. Another important function is to ensure safe use to prevent nuclear

accidents.!’

In summary, the importance of the EURATOM Treaty for Europe is invaluable, as cooperation
and collaboration between European countries in the nuclear energy sector has been crucial for

developing nuclear technology in the region.
1.3.1 Single European Act and the Internal Market

The member states signed the Treaty of Merger in 1965, unifying the executive bodies of the
three European Communities (ECSC, EEC and Euratom) into one Council and Commission.
This event represented an important step in the evolution of integration, allowing more efficient

and centralised management of the common policies of these communities. '*

16 “Treaties and the European Parliament * (European Parliament) <https://www.europarl.europa.eu/about-
parliament/en/in-the-past/the-parliament-and-the-treaties> accessed 2 March 2023
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18 Kelly SL, ‘The European Union in the Asia-Pacific: Current Representations and the Potential Impact of the
Eeas ’ (Core, October 2009) <https://core.ac.uk/download/pdf/35462635.pdf> accessed 2 March 2023

19



The Merger Treaty represented a major milestone in European integration, which later led to
the current European Union model. In addition, it enhances Europe's cohesive image on the

international stage.

The Single European Act, adopted on 28 February 1986, marked a significant milestone in
European integration. The Intergovernmental Conference, held under the Italian presidency
starting on 9 September 1985, led to the Act's formulation and subsequent adoption in Brussels
(Belgium) and The Hague (the Netherlands). This Act represented the first revision of the
original treaties of Paris (1951) and Rome (1957), playing a crucial role in strengthening and

deepening European integration.

By amending previous treaties, the Single European Act introduced several important changes.
It established the European Communities and formalised European political cooperation.'®
Additionally, it brought about the official recognition of the title "European Parliament" and
expanded its legislative powers by introducing cooperation and consent procedures.
Consequently, the EP gained a more prominent role in the legislative process through the

"cooperation procedure." .2

Significantly, the Act empowered the EP to influence the Council of Ministers, the sole
legislative body, by requiring unanimous votes to pass laws opposed by the EP. This fact
allowed the EP to "veto" any law if it found support among the Council members, thereby

enhancing its authority and garnering increased respect.

Furthermore, the Single European Act introduced a political dimension by formally
establishing the European Council. This Council managed European Political Cooperation
(EPC), which has since evolved into the Common Foreign and Security Policy (CFSP). The
Act also conferred new powers upon the European Community, including formulating policies
related to environmental protection, education, research, and technological development. In
summary, the Single European Act of 1986 played a pivotal role in consolidating and
intensifying European integration by amending previous treaties, strengthening the EP,
establishing the European Council, and expanding the powers of the European Community in

various policy areas.

19 Ibid 12
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1.4 The Treaty of Maastricht and the Birth of the European Union

The Maastricht Treaty, signed in 1992, was a milestone for the EU, expanding its cooperation
beyond the economic aspect. Its importance lies in the creation of the Monetary Union and the
single currency, the Euro, which strengthened the economic integration of the member states.

It also established three 'pillars' that helped structure how EU countries work together.

The first pillar covered the policies common to all EU countries, such as the economy and
trade. The second pillar dealt with foreign policy and security matters so that EU countries
could cooperate on global issues. The third pillar focused on justice and home affairs, such as
immigration and fighting crime. This new structure allowed the EU to address different areas
of interest in a more comprehensive and coordinated way, which helped to strengthen the EU's

role in the world.

The EP legislative and supervisory powers were strengthened by introducing the co-decision
procedure and extending the cooperation procedure. Under the new Treaty, the EP now has the
right to invite the Commission to submit legislative proposals on matters that, in its view,
require new community legislation. 2! The Commission, as a whole, must be approved by the

EP, which appoints the European Ombudsman.

The Treaty also focused on the responsibility for monetary policy, the economy, and the
Monetary Union. According to the Maastricht Treaty, the second stage of the Monetary Union
would be in 1994, and the final one in January 1999. Furthermore, it was agreed to create a
European Central Bank (ECB), which, together with national central banks, formed the

European System of Central Banks. 22

The Court of Justice of the European Community (now called the European Court of Justice)
has gained the power to impose fines if an EU country fails to comply with the Court's
judgments. That means the Court can impose financial penalties if a Member State does not

obey court orders.

A major innovation introduced by the Maastricht Treaty was the creation of European
citizenship. From this Treaty onwards, anyone citizen of one of the EU countries automatically

becomes a citizen of the EU and has an additional nationality. This citizenship guarantees the

2! Consolidated version of the Treaty on European Union [1992] OJ C224/1
2 Ibid
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right to move freely and live in any EU country. Furthermore, EU citizens also have the right
to vote and stand as candidates in local elections®® and in the EP, representing the city where

they live, with the same rights as nationals of that country. 2*

European citizenship also gives the right to consular and diplomatic protection from any EU
country when the person is in a country outside the EU and their home country has no
diplomatic representation there. In addition, the Maastricht Treaty gave citizens the right to

petition the EPon matters they consider relevant.
1.4.1 The Treaties of Amsterdam, Nice and Lisbon

The Amsterdam Treaty, ratified in June 1997, brought about significant structural changes to
the EU and introduced amendments to provisions found in previous treaties, most notably the
Maastricht Treaty. This Treaty reinforced the prominence of human rights within the EU,
incorporating the principles of the Schengen Agreement into the EU's legal framework.
Additionally, it revoked the special exceptions previously granted to the UK in social policy.
Moreover, the Treaty established an area of freedom, security, and justice, bolstering the EU's
capacity to take concerted action in foreign policy matters, ultimately fostering a more robust

and secure Europe.?’

Nevertheless, despite its significance, the Amsterdam Treaty faced limitations regarding
institutional advancements. Consequently, the member states mutually recognised the
necessity of conducting subsequent negotiations to address unresolved matters before any
future enlargement. Aiming to preserve the ongoing European integration process, the Treaty
also introduced the principle of enhanced cooperation, which empowered member states
desiring closer collaboration through the institutions and mechanisms of the EU without

undermining the overarching objectives of European unity.?®

The Amsterdam Treaty had profound and symbolic repercussions as it laid the foundations for
the future integration of ten new Member States, symbolising a united Europe after the historic
collapse of the Iron Curtain. In particular, it assimilated the Schengen Convention into EU law,

promoting open borders between twelve Member States. In addition, the Treaty strengthened

23 Charter of Fundamental Rights of the European Union | [2012] | OJ C326/391

24 Marias E, ‘The Right to Vote and Stand for Election to the European Parliament’ ( University of Pittsburgh,
1994) <http://aei.pitt.edu/6401/1/Scop94 2 3.pdf> accessed 21 June 2023
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the Common Foreign and Security Policy by appointing a High Representative to lead the EU's

foreign affairs. It extended the authority of Europol, the European police agency.

Meanwhile, the Treaty of Amsterdam substantially changed the EU's decision-making
procedures. It extended the scope of qualified majority voting to cover selected foreign policy
issues. It gave the European Commission a role in justice and home affairs previously held by
the European Council. It introduced the concept of enhanced cooperation, allowing certain
Member States to work more closely together on issues that go beyond the scope of the EU
treaties without unanimity. At the same time, the Treaty underlined the principle of
subsidiarity, emphasising that decisions should be taken at the most appropriate level, whether
national, regional or European, thus reinforcing the responsibility of member states to deal with

internal affairs.

The Amsterdam Treaty also introduced several institutional reforms, including strengthening
the role of the EP in EU legislation and budgetary matters. It also gave greater powers to the
Committee of the Regions, representing the EU's regions and cities. In essence, the Amsterdam
Treaty was a significant milestone in the evolution of the EU. Despite its inherent limitations,

it has helped to strengthen the Union and to prepare it for future challenges.?’

The Treaty of Nice, signed in February 2001, brought significant innovations to the EU. It
aimed to reform the Treaty of European Union (TEU) and the Treaty establishing the European
Community (TEC), especially concerning the EU's institutional structure and decision-making
system.?® In other words, the Treaty aimed to restore and increase the efficiency and legitimacy

of EU institutions and prepare them for their subsequent major enlargement.?

Preceding the Treaty of Nice, the Council of the EU employed a weighted voting mechanism
whereby member states were allocated votes corresponding to their respective population sizes.
However, the Treaty of Nice ushered in a transformative change by implementing a new system
known as qualified majority voting (QMYV). This system mandates that Council decisions must
garner the support of a defined number of member states representing a specified proportion of

the total EU population. While the intricate rules governing QMV are multifaceted and

27 1bid 18
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contingent upon the type of decision at hand, the overarching objective is to ensure that Council

decisions reflect the collective will of a broad cross-section of the EU's populace.*

Overall, the changes to voting power in the Council introduced by the Treaty of Nice were
aimed at making decision-making in the EU more efficient and democratic and to reflect better

the interests and opinions of the EU's citizens.

The method for determining the composition of the European Commission has changed.®! The
composition changed from two commissioners for larger countries (France, Germany, Italy,
Spain, and the UK) and one commissioner for other countries to a maximum of 27. Each
member country has the right to designate one commissioner through a rotation system on an
equal basis. The designation of the President of the Commission and commissioners will now
be a qualified majority in the Council. The Commission president will have increased powers
over the college of commissioners, including the distribution or reorganisation of
responsibilities among commissioners and the possibility of dismissing a commissioner with

the approval of the college by a simple majority. 32

The configuration of the European Parliament has been revised, and its powers have been
extended; the number of seats has been expanded to 732 members in the EU with 27 member
countries; the joint decision-making process (today called the ordinary legislative procedure)
has been extended to almost all areas in which the Council decides by the qualified majority;
the Parliament now has the right to take a matter to the Court of Justice of the EU, as does a

member country or the Commission.>?

The Court of Justice of the EU has been radically reformed, meeting in different formations,
such as chambers of three to five judges, a grand chamber of 11 judges, or a plenary session
with one judge per EU country. The General Court's powers have been extended to some
categories of reference for preliminary rulings. The Council may establish subsidiary courts by

unanimity to deal with special questions of law in the first instance.

In summary, the Treaty of Nice aimed to reform the Union's institutional structure to withstand

the challenges of a new enlargement. With the Treaty of Nice, the Commission composition

3 Tbid 18
31 Tbid 14
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was adjusted, the Parliament's legislative and supervisory powers were increased, and

qualified-majority voting was extended to more areas within the Council.*

The Treaty of Lisbon, signed in 2007 and implemented on 1 December 2009, sought to
enhance the democratic nature, efficiency, and transparency of the EU as a supranational entity.
A pivotal aspect of this Treaty was the renaming of the European Community to the Treaty on
the Functioning of the EU (TFEU), with the term "Community" replaced by "Union"

throughout the document, effectively establishing the Union as its legal successor.®

One of the central elements of the Treaty of Lisbon revolves around the principles of
democracy, articulated through democratic equality, representative democracy, and
participatory democracy. These principles find expression in mechanisms such as citizens'
initiatives, which enable citizens' active participation in the EU's decision-making processes.
Although the Charter of Fundamental Rights is not explicitly incorporated into the Lisbon
Treaty, it still holds legally binding status through Article 6(1) of the TEU. This provision
grants the Charter the same legal standing as the Treaties themselves, ensuring its protection

of fundamental rights within the EU legal framework.

The Lisbon Treaty has not brought any new exclusive competencies to the EU. Nevertheless,
it substantially changed how the Union exercises its current powers and some new shared
responsibilities. These changes were primarily aimed at strengthening the participation and
protection of citizens while establishing a new institutional structure and improving decision-
making processes with a view to greater efficiency and transparency. Thus, a high level of
parliamentary control and democratic accountability was achieved, promoting more solid

governance and accountability at the level of the Union.

Additionally, the Lisbon Treaty marked a crucial moment in clarifying the powers of the EU
by defining three distinct types of competences. Firstly, exclusive competence exists, where
only the Union has the authority to legislate, and the Member States are responsible for
implementing those laws. Next, the shared competence, where Member States are free to

legislate and adopt legally binding measures if the Union has not yet acted to do so. Finally,
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there is supporting competence, in which the EU adopts measures to support or supplement the

policies of the Member States.

Moreover, it has given the EU full legal personality, granting it the ability to sign international
treaties within the areas of competence conferred upon it or to join international organisations.
It is worth noting that Member States may only sign international agreements that align with

EU law, ensuring cohesion and legal compatibility between the parties involved.

The Treaty of Lisbon marked a significant step forward by establishing, for the first time, a
formal procedure for Member States wishing to withdraw from the EU, under constitutional
provisions, in particular Article 50 of the Treaty on European Union. Moreover, this Treaty
fully consolidated the inclusion of the remaining elements of the third pillar of freedom,
security and justice, covering police and judicial cooperation in criminal matters, within the
scope of the first pillar.>® A direct consequence of this integration process was overcoming the
old intergovernmental structure since the acts adopted in this sphere are now submitted to the
ordinary legislative procedure, involving a qualified majority and co-decision. In this context,
the legal instruments of the Community method, such as regulations, directives and decisions,
are now widely used unless specific provisions state otherwise. This remarkable transformation
has consolidated the harmonisation of approaches and procedures, further strengthening the

cohesion and effectiveness of European policies.?’

A significant milestone was established by then, allowing the EP to assume the prerogative of
proposing amendments to the treaties in parallel to the already established Council and
Commission. These modifications were designed to optimise operational -efficiency,
strengthening the EU's position as a leading player in the foreign policy arena and enhancing

the democratic dimension and transparency intrinsic to the European project.

In this regard, the Treaty of Lisbon established two new leadership figures - the President of
the European Council and the High Representative of the Union for Foreign Affairs and
Security Policy. Together, they play the primary role of the EU's principal diplomatic

advocates.
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In a single personality, the President of the European Council leads the meetings of the EU
Heads of State and Government. As coordinator and spokesman, he aims to ensure policy
continuity and achieve consensus among the participating nations. Meanwhile, the High
Representative of the Union for Foreign Affairs and Security Policy is also the EU's senior
diplomat. They simultaneously represent the Council of Ministers (and therefore speaks on
behalf of the Member States in foreign policy matters) and holds the Vice-President of the
European Commission function, responsible for handling most of the Commission's diplomatic

role and external assistance programs.®

Moreover, with the overarching goal of expediting the decision-making process within the EU,
the Treaty introduced profound alterations to the voting system, transitioning from a unanimous
consensus among member states in the Council of Ministers to a qualified majority voting
mechanism. Notably, this pivotal amendment broadened the scope of qualified majority voting
to encompass policy domains that were hitherto contingent upon unanimous agreement among
member states. By extending the reach of this revised voting procedure, the Treaty sought to
enhance the efficiency and effectiveness of EU governance, enabling more agile and

streamlined decision-making processes at the supranational level.

This Treaty greatly increased the legislative power of the EP. That is because it increased its
authority within the budgetary context of the EU. The "co-decision" procedure was extended
to multiple policy domains, covering relevant areas such as agriculture and home affairs. In
this sense, the EP has gained an equitable position, sharing a weight proportional to that of the
Member States within the Council of Ministers, under the EU legislative sphere, except for

some particularities permeating foreign policy and defence.

The Lisbon Treaty also brought a major innovation with the introduction of Article 50 of the
Treaty on the European Union, which established the procedural provisions for a Member
State's withdrawal from the EU. Thus, in the case of interest in withdrawal, the Member State
must notify the European Council of its intentions by invoking this article. From there, the
process of negotiations for withdrawal begins. That is exactly what happened with the so-called

Brexit from 2016 to 2020. 3°
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1.5 The European Union Member Countries

The EU currently comprises a group of 27 European countries. However, its process of growth
and development is an intricate path of integration that can be traced back to the landmark
Treaty of Rome in 1957. In this matter, the Benelux countries (Belgium, the Netherlands and
Luxembourg), Germany, France, and Italy, were the six founding countries of the European

Economic Community (EEC)*.

Over time, new members were gradually incorporated. In 1973, Denmark, Ireland and the UK
inaugurated the first process of expansion of the Community*'. Greece's accession in 1981
marked the tenth nation to join the EEC*?, followed by Spain and Portugal in 1986, In 1992,
a major milestone was reached with the transformation of the EEC into the EU through the
conclusion of the Maastricht Treaty. In 1995, the number of members was increased to 15 with

the accession of Austria, Finland and Sweden**.

The EU has continued to expand. In 2004, ten new members joined the EEC: Cyprus, the Czech
Republic, Estonia, Hungary, Latvia, Lithuania, Malta, Poland, Slovakia, and Slovenia joined

the ranks of the EU*. In 2007, both Bulgaria and Romania became full members*. Six years
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4! Treaty of Accession of the Kingdom of Denmark, Ireland, the Kingdom of Norway, and the United Kingdom
of Great Britain and Northern Ireland to the European Communities [1972] OJ L73/15
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later, it was Croatia's turn to join the group47. At that time, the EU consisted of 28 member

states.

A historic moment with significant repercussions was the Brexit, which took place on 31
January 2020, when the UK officially ended its participation in the EU. This separation process
was accompanied by a transition period until 31 December 2020. During this period, the UK
and the EU engaged in negotiations to establish an exit agreement, culminating in the
conclusion of a trade agreement on 24 December 2020. Since then, the EU has consisted of 27

member states.*®

The process of accession to the EU is outlined in Article 49 of the Treaty on European Union,
which sets out the criteria for joining the EU, known as the Copenhagen Criteria. These criteria
include respect for democracy, the rule of law, human rights, and the presence of stable,
functioning democratic institutions, as well as a functioning market economy. The accession

process involves four basic steps: application, candidate status, negotiations, and accession.

A candidate country must apply for EU membership, and the European Commission assesses
the country on these criteria. If the country meets the criteria, the Commission recommends the

candidate's status, and negotiations can begin.

The negotiation process involves 35 chapters of EU law, known as the Acquis Communautaire,
which includes treaties, legislation, and international agreements. The candidate country must
accept the Acquis but can negotiate with the Commission on adoption speed and possible opt-

outs.

Republic, Ireland, the Italian Republic, the Republic of Cyprus, the Republic of Latvia, the Republic of
Lithuania, the Grand Duchy of Luxembourg, the Republic of Hungary, the Republic of Malta, the Kingdom of
the Netherlands, the Republic of Austria, the Republic of Poland, the Portuguese Republic, the Republic of
Slovenia, the Slovak Republic, the Republic of Finland, the Kingdom of Sweden, the United Kingdom of Great
Britain and Northern Ireland (Member States of the EU) and the Republic of Bulgaria and Romania, concerning
the accession of the Republic of Bulgaria and Romania to EU [2005] OJ L 157
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Kingdom of Spain, the French Republic, the Italian Republic, the Republic of Cyprus, the Republic of Latvia,
the Republic of Lithuania, the Grand Duchy of Luxembourg, the Republic of Hungary, the Republic of Malta,
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The accession treaty, which is the outcome of the negotiation, must be approved by the EP,
Council, and each member state. The length of accession negotiations can vary, with the

average time being around five years.

The EU currently negotiates with seven countries: Albania, Moldova, the Republic of North
Macedonia, Montenegro, Serbia, Turkey, and Ukraine. The Republic of North Macedonia was
declared a candidate country in 2005. Montenegro got the candidate status granted in 2010.
Serbia, 2012. Albania received candidate status in 2014. Moldova and Ukraine in 2022.
Ukraine was declared a candidate country in 2022. Turkey was declared a candidate country in
1999, and negotiations started in 2005, but talks have been frozen since 2018 because of

concerns about overrules of law and democratic backsliding.*’
Bosnia and Herzegovina, Kosovo, and Georgia are potential candidates for EU membership.
1.6 The European Union Institutions and Governance

The EU is governed by a complex network of institutional bodies working harmoniously to
establish and implement critically important policies and legislation. The uniqueness of the EU
structure lies in its institutional architecture and decision-making system, which is constantly
evolving and improving. In essence, the EU comprises seven main institutions and more than
thirty decentralised agencies that play a crucial role in the European landscape. In addition, it
is worth noting that as far as the administration is concerned, there are another twenty agencies
and organisations performing specific legal functions, together with four interinstitutional

offices, which provide indispensable support to the EU institutions.>

Each of these institutions has distinct and wide-ranging tasks, which vary from developing EU
legislation and formulating policy to implementing such policy in specialised areas such as
health, transport and the environment. Despite being geographically dispersed across the EU,
these institutions work in a joint, collaborative and synergistic manner, with the primary

objective of serving the EU's and its citizens' common interests.>!

49 “The Process of EU Enlargement’ (European Union) <https://ec.europa.eu/eurostat/web/enlargement-
countries/background> accessed 21 June 2023
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Among the seven institutions, four play a crucial role as decision-making bodies and are
responsible for the governance and administration of the EU. The first of these is the European
Council, which brings together the leaders of the member states, providing strategic political
direction for the Union. The second institution is the European Commission, which is
responsible for proposing and executing policies and safeguarding the treaties. Its third
institution, the Council of the EU, is where representatives of the member states meet to take
decisions and adopt legislation in close collaboration with the EP. This fourth institution is

crucial in drafting laws and exercising democratic oversight.>?

Parliament and the other three institutions, such as the Court of Justice of the EU, the European
Central Bank and the European Court of Auditors, have complementary roles and fulfil
essential functions within the EU. First, the Court of Justice ensures EU law's proper
application and interpretation, thus guaranteeing legal certainty. The European Central Bank is
responsible for formulating and implementing the Eurozone's monetary policy. At the same
time, the European Court of Auditors plays a crucial role in the financial supervision and

external audit of the EU's activities.
1.6.1 European Council

The European Council represents the highest degree of political cooperation between the EU
member states. Comprising the Heads of State and Governments of all EU countries, its
President and the President of the European Commission, it plays a crucial role in setting the
EU's political guidelines and priorities. The President of the European Council is elected by
their peers for a term of 2.5 years, renewable once, and plays a role in representing the EU on

the international stage.”

While the European Council does not have the direct power to pass legislation, it exerts its
influence by determining the EU's general direction and political agenda. In this sense, the
European Council is responsible for setting policy guidelines without exercising legislative
functions. Nevertheless, it can ask the European Commission to draw up proposals to address

specific issues and pass them on to the Council of the EU alternatively.

In decisions taken by consensus, the European Council plays a key role in defining EU

positions on complex or sensitive issues that cannot be resolved through lower levels of
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intergovernmental cooperation. In this way, the European Council guides other EU institutions
and bodies in their work on specific issues. In addition, it is responsible for addressing and
defining the EU's common foreign and security policy, considering the bloc's strategic interests
and defence implications. In addition, the European Council is responsible for nominating
candidates for high-level positions in the EU, such as the European Central Bank (ECB) and

the European Commission.>*

1.6.2 European Commission

The European Commission has established itself as one of the most important institutions in
the structure that makes up the European Union. Accumulating legislative, executive and, to
some extent, judicial functions. It is around the European Commission that the Community
system is organised. It is also the main interlocutor in the European Union. It is also the bloc's
main interlocutor with national governments and interest groups and supervising the

implementation of policies defined within the European Union.>

It is headed by the President, elected by the European Council and composed of 27
commissioners, one from each member state appointed by their national governments and then
approved by the EP. For instance, if a majority of legislators vote for a motion of no confidence,

a new Commission needs to be nominated.>®

The commissioner's status is comparable to that of ministers in their national governments.
Moreover, they are in charge of specific portfolios designated by the President, such as trade
and competition. Yet, notwithstanding the individuality of their portfolios, the group shares
decision-making power, and all relevant decisions of the European Commission are taken

jointly.%’

The European Commission's powers are outlined in the Union Treaties. Most importantly, the
Commission must promote the EU's general interest and ensure its member states implement

its founding treaties and laws. Yet, it also shall implement the budget; exercise coordinating,

54 Ibid 3
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executive and management functions; negotiate international agreements and ensure the
external representation of the Union - with the remarkable exception of foreign and security
policy.>® Finally, the Commission also has the competence to propose new EU laws, although,

in practice, it also acts on the advice of the Council.>
1.6.3 Council of the European Union

The Council of the EU, also known as 'the Council' or 'the Council of Ministers, assumes a
paramount role as the main decision-making body within the EU. Comprising representatives
from the governments of all 27 member states, typically ministers or ambassadors, it serves as
a crucial forum for deliberation and policy formulation. Notably, the Council's presidency
follows a rotational system, whereby a different member state assumes the presidency every

six months, except for the Foreign Affairs Council.

The Council's importance lies especially in its ability to shape and steer the course of the EU.
That is because it is responsible for setting wide-ranging policies and taking key decisions that
have far-reaching implications for the Union. The Council represents the diverse interests and
perspectives of each Member State, thus facilitating constructive dialogue and consensus
building. Consequently, the rotating presidency fosters inclusiveness and allows different
national perspectives to be considered, promoting a balanced and fair approach to decision-

making.

As the EU's main legislative and executive body, the Council plays a key role in setting the
Union's agenda and ensuring its efficient functioning. It exercises authority in several policy
areas, including the economic, social and environmental fields. In addition, it works closely
with the EP to adopt and enact legislation, reflecting the principles of democratic governance

and accountability.

In short, the Council of the EU acts as a key decision-making body in the EU, involving

representatives of the governments of the member states. Through its rotating presidency and

38 Institute for European Politics, ‘The Future of the EU: A Retrospective * (Clingendael Institute, 2009)
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its inclusive nature, it encourages dialogue and consensus-building between member states,
facilitating the formulation of overarching policies and decisions that shape the future of the
EU. Its collaboration with the EP underlines the democratic and accountable governance of the
EU, while its broad authority covers many policy areas, ensuring the achievement of the

Union's objectives.®
1.6.4 European Parliament

The EP stands as the singular institution that directly embodies and channels the collective will
of EU citizens. It comprises 705 esteemed Members of the European Parliament (MEPs),
elected through a direct democratic process held once every quinquennial period. The
composition of this esteemed assembly adheres to the fundamental principle of proportionality,
mirroring the population sizes of EU member states. Remarkably, Germany, as the most
populous member state, enjoys the privilege of dispatching the largest contingent of MEPs
(96), while countries of smaller demographic stature, such as Malta, Luxembourg, and Cyprus,

contribute a modest complement of six representatives each.

Within the EP, these MEPs find themselves organised into seven distinctive political groups,
each characterised by a unique ideological framework. Among these groups are the
distinguished European People's Party (EPP), the influential Group of Socialists and Democrats
(S&D), the progressive Renew FEurope (Liberal), the environmentally conscious
Greens/European Free Alliance (Greens/EFA), the discernibly sovereign Identity and
Democracy (ID), the principled European Conservatives and Reformists (ECR), and the
stalwart Left - GUE/NGL (The Left). It is through these groups that the diverse political
landscape of the EP finds expression, working collectively to shape the trajectory of EU

policies.

Under the scope of the EP's duties, there are several important powers and responsibilities.
Firstly, the Parliament has the authority to create laws jointly with the Council of the EU,
addressing issues of major importance. In addition, it plays a crucial role in controlling and
approving the EU budget, exercising careful oversight to ensure that it is executed prudently.
It also exerts its influence by adopting non-binding resolutions, providing a space to express

its collective position on urgent matters. As evidence of its international relevance, the

60 “The Council of the European Union’ (Consilium, 1 June 2022)
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Parliament holds the power to approve treaties and agreements related to the accession of new
member states to the EU. Committed to democratic values, the EP plays a key role in closely
supervising the other EU institutions, holding them accountable and exercising careful control.
Its impact is most significant during the election of the President of the European Commission
when approving the Commission as a whole and, finally, when granting the discharge,

confirming the proper execution of the EU budget.®!

1.6.5 European Court of Justice

Regarding the interpretation of the law, the national courts of the EU countries have an
obligation to ensure the correct application of EU law. However, the courts of different
countries may interpret it differently and may request clarification from the CJEU. 62
Infringement proceedings, brought against a national government for failing to comply with
EU law, can result in a fine and are initiated by the European Commission or another EU
country. In action for annulment, the Court may be asked to annul an act contrary to the
Treaties, either by a government, an EU institution, or by citizens who may be directly affected

by the Act.53

In actions by omission, when EU institutions have an obligation to make targeted decisions
under certain circumstances and do not do so, the EU governments, other EU institutions,
individuals or companies have the right to take legal action in the Court of Justice of the EU.
In other words, if EU institutions fail to fulfil their responsibilities and fail to act when

necessary, the affected parties can seek redress through the judicial system.

Similarly, in actions for compensation, any person or company whose interests have been
damaged due to the actions or inactions of the EU or its officials has the right to initiate
proceedings against the EU in the Court of Justice. In short, these legal provisions allow
different parties to seek redress in the Court of Justice of the EU in cases of omissions by the
EU institutions or when the interests of individuals or companies are damaged by actions or

lack of action by the EU or its staff.

! Building Parliament: 50 Years of European Parliament History: 1958-2008 (Publications Office 2009)
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1.6.6 European Central Bank and Court of Auditors

The European Central Bank (ECB) was established in 1999 and is based in Frankfurt,
Germany. As the EU's central bank, it manages the Union's monetary policy and introduces

and controls the single currency, the Euro.

Its main objective is to maintain price stability in the EU and thus support economic growth
and job creation. To achieve this, the main tool the ECB has is to set interest rates in the
Eurozone. In short, it sets interest rates, controls the money supply and monitors the financial

stability of the EU.%

The European Court of Auditors (ECA) was founded in 1977 as an independent external audit
organisation of the EU and is governed by a Council of 27 members, one from each EU member
state. Its objective is to enhance the financial management of the EU by examining whether
EU funds are raised and spent effectively. Notably, although the ECA serves as an independent

monitor to enhance budget administration, it has no legal authority.

The ECA audits individuals and entities working on EU funds, including EU institutions,
member nations, and recipients of EU aid. These audits issue official reports providing
recommendations based on their assessments. When irregularities such as suspected fraud,
corruption, or other illegal actions are detected, the ECA lodges a formal complaint with the

European Anti-Fraud Office (OLAF).

In addition to its other duties, the ECA is responsible for submitting a general and yearly report
to the EP and the EU Council. The Parliament must review the report before approving the
Commission's budget handling.%> Yet, to increase the EU's transparency toward its citizens, the

ECA is tasked with assessing how the EU should manage its finances.

In conclusion about the institutions of the EU, it is worth repeating and recognising that all its
governing institutions work together to achieve the EU goals. The EP represents EU citizens,
the Council of the EU makes decisions and sets the political direction of the EU, the European

Commission implements decisions and manages the day-to-day business of the EU, the

% Van Cleynenbreugel P, ‘Advanced EU Law - Cases & Materials’ (Université de Liége, 2018)
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European Court of Justice ensures the consistent application of EU law, and the European
Central Bank manages the monetary policy of the EU. These bodies work together to ensure

that the EU works effectively and efficiently.
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2. Mercosur: The Southern Common Market

On the 26th of March 1991, the four nations of Argentina, Brazil, Paraguay, and Uruguay

signed the Treaty of Asuncion, founding Mercosur in South America.

As a brief overview, the official Mercosur website® points out that its founding members and
Venezuela (which completed its accession process in mid-2012) cover approximately 72% of
the territory (over 15 million km?2) and 69.5% of South America's population (more than 295
million inhabitants). Moreover, according to World Bank data®’, it reflects 76.2% of South
America's Gross Domestic Product (GDP), translated to almost US$ 2 trillion in 2021. Still,
the World Investment Report stated that 47.4% of all Foreign Direct Investment (FDI) that
flowed to Latina America (including South America, Central America, Mexico, and the

Caribbean) in 2016° were directed to Mercosur's member states.

Since Mercosur's creation, its main objective has been to foster a cohesive integration of
member states based on a free internal market and common tariff with third parties. The concept
is to create a common space that generates business and investment opportunities through the

competitive integration of national economies into the international market®.

Notably, the commercial alliance sought to stimulate regional economic growth through the
free movement of goods, services, people, and capital, protecting and assuring the fundamental
freedom right. Accordingly, Mercosur's fundamental freedoms are comparable with those
under Article 3(c) of the old EC Treaty. Hence, a regional strengthening by guaranteeing
fundamental freedoms leads to a greater international trading framework, attracting better

investment opportunities.

With over thirty years of existence, Mercosur brings together trade agreements on the five
continents, among which the EU is considered its largest foreign investor, with a stock of 330

billion euros in 2020.7° All these figures have led the South American bloc to be considered

6 Mercosur Official Website’ (MERCOSUR, 8 December 2022) <https://www.mercosur.int/en/> accessed 7
February 2023
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the fifth-largest economy in the world’!. Therefore, it is easy to understand why Mercosur is
considered Latin America's most ambitious economic and political integration project.
However, to better comprehend the political, economic, and socio-cultural context of its
integration process, current issues and prospects, it is essential to understand the previous

history of Latin America.
2.1 Colonial Legacy

Latin America is located in a geographical area of over 20 million square kilometres, extending
from the deserts of northern Mexico to the icy lands of Tierra del Fuego in Chile and Argentina,
including the Caribbean.

Spain colonised the vast majority of the current Latin American republics from the late 14th

century - the only exceptions were Brazil, which Portugal colonised, and Haiti, by France.

The Portuguese and Spanish kingdoms' exploration and colonisation of Latin America led to
territorial disputes from the late 15th century until 1750. The battle involved frontiers, colonial
dominance, natural resources, and commerce. In 1750, due to these centennial disagreements,
Portugal and Spain finally signed the Treaty of Madrid, which became a significant milestone

in Latin American history.

The Treaty of Madrid defined the political and commercial relations between Portugal and
Spain and finally established their borders. The agreement stated that the Amazon River would
serve as a dividing line between Portuguese and Spanish possessions and designated to Portugal
the region that today comprises the Brazilian territory. On the other hand, Spain was assigned
authority over the greater part of what is known as Latin America. Consequently, Portuguese
and Spanish colonial rule meant the imposition of their languages, culture and religion, "the
essential characteristics of what was to become the social structure of Latin American

countries".”?

During the final decades of the 18th century and the first half of the 19th century, the Spanish
and Portuguese colonies achieved independence. The independence of Portuguese America

came about peacefully in 1822 and was recognised by Portugal in 1825 without resistance.

" Ibid 66
2 Furtado C, Economic Development of Latin America Historical Background and Contemporary
Problems (Suzette Macedo tr, 2nd edn, Cambridge University Press 1977)
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That resulted from events that began in 1808 when the Portuguese royal family moved to Brazil
to escape the French troops. The arrival of the royal family resulted in changes that led to
economic and commercial development, modernisation, the opening of ports to friendly
nations, and the stimulation of education and trade. These were key moments and prevented a

revolutionary fragmentation, turning Brazil into the biggest country in Latin America.

On the other hand, the independence of Spanish America resulted from the rise of the
Enlightenment, the questioning of the colonial pact, and monarchic authoritarianism. The
dissatisfaction of Indians, enslaved people, and mestizos with the terrible working conditions
also contributed to this process. Other crucial factors for the independence of the Spanish
colonies were France's invasion of Spain and the economic interests of England and the United

States of America (US) in the region.

In 1826, the already independent Spanish America met in the Congress of Panama, intending
to constitute an arrangement of unity. Brazil, the United States and Great Britain were invited
as observers. At the end of the meeting, four treaties were signed, the most relevant of which -
the Treaty of Union, League and Confederation - is invoked as a reference for Latin American
integration initiatives. In effect, the political-economic integration project was impeded by US
interests. As can be seen, the strong influence of Spain, Portugal and the US generated the need

for a policy of regional strengthening in South America.

2.2 Early Attempts at Latin American Integration

The historical development of Latin America illustrates the necessity of later establishing a
regional union. The first attempts at Latin American integration to promote unity and prosperity
took place in the 19th century, with the Panama Conference in 1826, the Lima Conference in

1848, and the Buenos Aires Conference in 1852.

In the 20th century, following World War II, a diplomatic race began to reach regional
agreements. The ultimate goal of this strategic campaign was to recover the economies
damaged by the years of conflict. For instance, the Bretton Woods Conference, also known as
the United Nations Monetary and Financial Conference, was a gathering of delegates from 44
nations from the 1st of July to the 22nd of July 1944, in Bretton Woods, New Hampshire, US.

The aim was to establish a new set of rules for post-World War II with an international
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monetary system. Hence, the conference's principal outcomes were the International Monetary

Fund (IMF) and the International Bank for Reconstruction and Development (IBRD)”3.

In Latin America, regional agreements intensified after the Economic Commission for Latin
America and the Caribbean (ECLAC) report.”* Due to the acknowledgement of the region's
structural problems and the importance of the State in promoting change, the report became
known as the "Latin American Manifesto".”> Consequently, one of the report's
recommendations was to improve economic links in the region by forming free trade zones or

the removal of customs obstacles in order to build local markets.
2.3 LAFTA: The Latin American Free Trade Association

The first substantial endeavour to build regional integration in Latin America was completed
in 1960 with the signing of the Treaty of Montevideo. That agreement, negotiated by South
American countries (excluding the Guyanas) and Mexico, aimed to establish the Latin
American Free Trade Association (LAFTA, or ALALC Asociacion Latinoamericana de
Comercio Libre). The objective was to enhance the interdependence of Latin American nations

by liberalising intraregional commerce and establishing a free trade zone within twelve years.”®

The treaty's main objectives included the practical solution to trade issues and the institution
of a dynamic instrument capable of eliminating obstacles to economic development. Among
them were the gradualness of the investment process, reciprocity in concessions and unlimited

and unconditional treatment of the most favoured nation.

It is worth mentioning that protectionist logic dominated at that time. The industrialisation
model based on import substitution was one of the fundamental factors contributing to the
stagnation of the integration process. In addition, the 1973 "Oil Crisis" changed the global
dynamics, and industrialised countries adopted more protectionist measures to deal with

stagflation. The US, for instance, unilaterally cancelled the Bretton Woods agreement, and
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<https://www.semanticscholar.org/paper/Mercosur%3 A-Limits-of-Regional-Integration-
Caichiolo/fa2d37737268d77a04bf11e2d8720cfe3da82b33> accessed 7 February 2023

75 Bielschowsky R, ‘ECLAC Thinking, Selected Texts (1948-1998)’ (CEPAL - Naciones Unidas, 1 December
2016) <https://hdl.handle.net/11362/40881> accessed 29 June 2023

76 Malamud A, ‘Theories of Regional Integration and the Origins of MERCOSUR’, The law of Mercosur (Hart
2010)

41



Europe strengthened internal trade and the common agricultural policy. Under those

circumstances, South American countries were negatively affected.

In general, with the programmed devaluation of the North American currency and the European
protectionism, the Latin countries revealed difficulties in exporting their agricultural products,
as they were also forced to devalue, even more, their fragile currencies in order to mitigate the
effects of the policy of Washington and the old continent. To make matters worse, the once
successful import substitution policy seemed unable to boost the growth of local industries and

trade.

Due to the timid results achieved through LAFTA, the leaders of the Southern Cone awoke to

the necessity of launching a new regional project.
2.4 ALADI: The Latin American Integration Association

In 1980, twenty years after the birth of LAFTA, a new project of integration emerged, the Latin
American Integration Association (LAIA or ALADI - Asociacién Latino-Americana de
Integracion). LAIA was created by the Treaty of Montevideo (TM80) and still is the largest
Latin American integration group’’. The member countries are Argentina, Bolivia, Brazil,
Chile, Colombia, Cuba, Ecuador, Mexico, Panama, Paraguay, Peru, Uruguay and Venezuela.
That group alone covers more than 20 million square kilometres and has more than 510 million
inhabitants” . The Republic of Cuba was accepted as a member country at the Tenth Meeting

of the Council of Ministers by Resolution 51(X), becoming a full member of LAIA in 1999. 7

Several guiding principles are followed by LAIA, including diversity in political and economic
interests, gradual convergence of partial efforts toward the creation of a Latin American

common market, adaptability, varying treatment based on member countries' levels of
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development, and variety in the forms of concerted trade instruments.?° Furthermore, its recent
actions are strongly directed towards a green economy, low in carbon, responsible for the
environment, and with the efficient use of natural resources; for this, it counts on the support

of the United Nations Development Programme (UNDP). 8!
2.5 Brazil-Argentina Economic Cooperation

The democratisation process initiated in the 1980s in Argentina and Brazil created the
opportunity for a rapprochement between the two countries. That has resulted in permanent
collaboration on various issues, from those relating to the economy to more controversial ones,

such as border water resources and atomic energy.%?

Between 1984 and 1989, Argentina and Brazil signed twenty-four bilateral protocols to
enhance bilateral commerce through tariff concessions in sectors such as capital goods, wheat,
and autos and measures to promote technological cooperation.®® In 1985, Argentina, Brazil and
Paraguay signed the Declaration of Foz de Iguacu, providing the foundation for future

integration and establishing a high-level committee to facilitate the process.

A year later, in 1986, Argentina and Brazil signed the "Economic Integration and Cooperation
Program" and the "Argentina-Brazil Friendship Agreement". Through these two instruments,
a bold move towards integration was consolidated, ending decades of rivalry between the two

countries. That gave rise to the Mercosur movement.?*

Subsequently, in 1988, both countries signed the Treaty on Integration, Cooperation and
Development, which systematised and deepened the pre-existing bilateral trade agreements,

establishing the objective of a common market in ten years to which other Latin American
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countries could adhere. At the end of 1990, this agreement was registered at LAIA.*® In the
same year, delegates from both countries met with authorities in Uruguay and Paraguay, who
confirmed their interest in joining the integration process. As a result, an agreement between
the four countries to construct a common market was codified in the Treaty of Asuncion,

ultimately forming the Southern Common Market.®
2.6 From the Rio Group to the creation of CELAC

The Rio Group was established in 1986 during the Peace and Solidarity Summit held in Rio de
Janeiro, Brazil, which marked a pivotal moment for the nations of Latin America and the
Caribbean. That cooperative venture aimed to foster stronger ties, encourage cooperation,
facilitate political dialogue and address common challenges faced by the parties. The Rio

Group has played a crucial role in promoting regional integration, stability and peace.’’

The leaders of member countries, including Argentina, Brazil, Mexico, and Venezuela, have
met in regular meetings and summits to discuss issues of mutual interest. These discussions
have covered a wide range of topics, such as economic development, poverty reduction,
environmental preservation, human rights and regional security. By amplifying the region's
voice in international forums, the Rio Group sought to safeguard the interests of Latin

American and Caribbean countries vis-a-vis world powers.

However, in the mid-2000s, a desire for deeper regional integration and a stronger Latin
American and Caribbean identity began to emerge. That led to the gradual transformation of
the Rio Group into the Community of Latin American and Caribbean States (CELAC).
Formally established in 2011, during the III Summit of the Rio Group and the Latin American
and Caribbean Summit on Integration and Development in Caracas, Venezuela, CELAC

represented a significant milestone for the region.®8

Unlike its predecessor, CELAC united all thirty-three Latin American and Caribbean countries
in a single entity, deliberately excluding the participation of the United States and Canada. That
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deliberate exclusion signified a distinct departure from the traditional approach of pan-
Americanism and affirmed a commitment to Latin Americanism while seeking to strengthen

regional identity and autonomy.%’

CELAC's objectives are quite broad and encompass several facets of regional integration. Its
objectives include strengthening political, economic, social and cultural cooperation among
member countries, promoting sustainable development, defending human rights, combating

poverty and inequality and seeking a more equitable and peaceful international order.

The organisation has successfully convened regular summits that have served as platforms for
member countries to address pressing regional issues and forge cooperation strategies. In
addition, CELAC has actively sought to establish dialogues and partnerships with various
international actors, recognising the importance of global engagement. Collaborative initiatives
have been established with entities such as the EU, China, Russia, South Korea, Turkey, Japan
and the Gulf Cooperation Council, with the aim of strengthening the region's presence and

influence on the world stage while promoting cooperation and joint development.*

It is important to recognise that CELAC faces challenges in its decision-making processes, as
consensus among member countries forms the basis for deliberations. That approach can
sometimes make it difficult to make quick and cohesive decisions. Nevertheless, CELAC has
achieved significant positions during its summits, such as calling for an end to the economic

blockade of Cuba and supporting Argentina's claim over the Malvinas Islands.

In summary, the Rio Group laid the foundations for cooperation between Latin American and
Caribbean countries, and its evolution into CELAC represented a natural progression towards
deeper regional integration and the cultivation of a stronger Latin American and Caribbean
identity. Both initiatives aim to promote development, peace and cooperation among those
countries. Likewise, CELAC takes a broader approach to regional integration and engagement

with international actors.
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2.7 Treaty of Asuncion and the Birth of Mercosur

As was previously demonstrated, Mercosur's origins are rooted in a historical environment in
which South American states sought economic integration. Thus, it was against this
background that on the 26th of March 1991, Argentina, Brazil, Uruguay and Paraguay signed
the Treaty of Asuncion establishing Mercosur, which came into force on the 31st of December

1994 .°1

The treaty was established to increase regional integration, economic cooperation, and the
competitiveness of the signatory countries in international markets. Accordingly, the treaty
outlined Mercosur's founding principles, including the establishment of a free trade area, the
elimination of restrictions on citizens working in any of the member nations, the promotion of
educational initiatives aimed at fostering cultural cohesion, and the introduction of a common

currency.”?

Additionally, to accomplish its goals, a temporary structure consists of two major components:
the Council of the Common Market (CMC) and the Common Market Group (GMC). The
CMC, as the highest body and integrated by the Ministers of Foreign Affairs and Economy of
the States Parties, was responsible for the political conduction and decision-making to ensure
the achievement of the goals and deadlines established for the definitive constitution of the
Common Market. On the other hand, the GMC became the executive body of the Common

Market and was coordinated by the Ministries of Foreign Affairs of the member states.”?

From the beginning of the negotiations, it was clear that it would be difficult to establish an
entire common market within four years, so the project was gradually implemented. In this
sense, the Asuncion Treaty programmed an initial 47% reduction in tariffs and subsequent
biannual decreases until the achievement of free trade in December 1994. However, the most
complex task was the negotiation of the common external tariff, which was nevertheless

concluded on time.

! Tratado de Assungdo Para a Constituigdo de Um Mercado Comum (MERCOSUR, 30 October 1991)
<https://www.mercosur.int/documento/tratado-de-assuncao-para-a-constituicao-de-um-mercado-comum/>
accessed 29 June 2023
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During the first stage, from 1991 to 1994, intergovernmental institutions conducted
negotiations, and consensus adopted decisions. On the 17th of December 1994, an Additional
Protocol to the Treaty of Asuncidn, the Ouro Preto Protocol, was signed, defining Mercosur's

institutional structure.
2.7.1 The Brasilia Protocol

Several other treaties and protocols followed the Treaty of Asuncion, and the first of them was
the Brasilia Protocol, signed in 1991, just after the formation of Mercosur®. It was focused on
the conflict resolution system, establishing an arbitration court to handle intra-organizational

conflicts.

The Brasilia Protocol outlines a diplomatic process designed to resolve disputes between states
peacefully and efficiently. The Protocol establishes procedures that must be followed during a
controversy, beginning with direct negotiations between the parties involved. If a solution is
not reached within fifteen days, the GMC intervenes as a mediator. At this stage, experts may
be called to provide opinions and support the proposed solution. Should the parties fail to
accept the GMC's recommendations, the arbitral procedure is initiated upon prior

communication by the interested State.

The Brasilia Protocol also included a mechanism by which private parties could access the
dispute resolution process. Nevertheless, this did not mean direct access to private parties. In
effect, they would first have to go through the national section of the GMC in their own
countries to file a complaint. The national section would make the necessary efforts to resolve
the dispute, with the option of referring the matter to the GMC if no agreement could be
reached. Then, the GMC would offer an expert assessment of the situation and confirm the
legal basis of the complaint. Other member states could challenge member states issuing the

controversial measures and, subsequently, referred before the arbitration court.

Ultimately, the Brasilia Protocol was essential once it brought rules concerning conflict
resolution. However, its greatest weakness was the uncertainty surrounding the decisions of

the dispute settlement procedures. That is because decisions still needed to be approved by a

94 “Protocolo de Brasilia Para La Solucién de Controversias’ (SICE - Sistema de Informagdo de Comércio, 17
December 1991) <http://www.sice.oas.org/trade/mrcsr/brasilia/pbrasiliaText s.asp> accessed 29 June 2023
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majority of the tribunal's commission members, rendering the mechanism for choosing

independent arbitrators ineffective.
2.7.2 The Ouro Preto Protocol

The Protocol of Ouro Preto was signed in 1994 and was defined as the organisation's legal
foundation.” It gave to Mercosur's international legal personality and nominated the CMC to
become Mercosur's representative body. With a legal personality under international law,

Mercosur was able to negotiate and sign agreements, including headquarters agreements.”®

Besides that, the Protocol also established the Mercosur's institutions: (I) the CMC, which is
responsible for the political management of the integration process and is composed of the
ministers of foreign affairs and economics; (II) the GMC, which is an executive body
responsible for implementing and supervising Mercosur's objectives; (I1I) the Mercosur's Trade
Commission (CCM), which is a technical body responsible for administering common trade
policy instruments; (IV) the Joint Parliamentary Commission (JPC), which is composed of
members of both the lower and upper houses of parliament; (V) the Economic-Social

Consultative Forum (ESCF) and (VI) the Mercosur Administrative Secretariat (MAS).”

The Ouro Preto Protocol also emphasised the decision-making power assigned to the three
highest intra-governmental bodies, the CMC, the GMC and the CCM. Likewise, in chapter V,
article 41 placed a specific focus on the region's dispute settlement process and the legal
structure, naming the sources of law as: (I) the Treaty of Asuncion, its protocols and the
additional or supplementary instruments; (II) the agreements concluded within the framework
of the Treaty of Asuncion and its protocols; (III) the Decisions of the Council of the Common
Market, the Resolutions of the Common Market Group and the Directives of the Mercosur

Trade Commission adopted since the entry into force of the Treaty of Asuncion. %

In summary, while the Treaty of Asuncidon established the principles and objectives of

Mercosur and the Protocol of Brasilia instituted a dispute settlement system, the Protocol of

% “Protocolo de Ouro Preto’ (MERCOSUR, 17 December 1994)
<https://www.mercosur.int/documento/protocolo-ouro-preto-adicional-tratado-asuncion-estructura-institucional-
mercosur/> accessed 16 February 2023
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Ouro Preto established Mercosur's international legal personality and defined its institutions.
Through the Ouro Preto Protocol, Mercosur gained the legal capacity to sign agreements with
other countries or international organisations, to defend its interests in international courts, and

to acquire goods and contract services in its name.
2.7.3 The Olivos Protocol

The Olivos Protocol was signed in 2002 and focused on complementing the Brasilia Protocol
(1991).° 1t improved the dispute settlement mechanism and legal security within Mercosur.
Likewise, this Protocol introduced two notable innovations, the choice-of-forum rule and the
creation of a Permanent Review Tribunal'®’. The choice of forum rule allowed disputes to be
referred to the World Trade Organization (WTO) dispute settlement system or another trading
system. At the same time, the Permanent Review Tribunal became a permanent judicial body
with the ability to revoke or modify decisions made by other tribunals. In essence, the Olivos
Protocol had a significant impact as it strengthened the dispute settlement mechanisms and

legal security within Mercosur.!?!
2.8 The Mercosur Membership and Expansion Efforts

Mercosur comprises two kinds of membership: the permanent and the associate member.
Permanent members are compromised in all bloc's agreements, including the Common
External Tariff (CET) and have the power to vote on political issues. Meanwhile, the Associate
Member has a closer cooperation relationship and can participate in Mercosur bodies' meetings

when dealing with common issues. However, the Associate Member has no right to vote.

Initially, Mercosur was founded by Brazil, Argentina, Uruguay, and Paraguay. Later,
Venezuela and Bolivia expressed interest in also becoming permanent members. In 2006

Venezuela signed an admission agreement and formally joined Mercosur as a permanent

99 ‘Protocolo de Olivos Para La Solucion de Controversias En El Mercosur’ (MERCOSUR, 18 February 2001)
<https://www.mercosur.int/documento/protocolo-olivos-solucion-controversias-mercosur/> accessed 29 June
2023
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(Cambridge Core, 27 February 2017) <https://www.cambridge.org/core/journals/international-legal-
materials/article/southern-common-market-mercosur-the-olivos-
protocol/7E61131E81447C8571846D77F3338 AAF> accessed 16 February 2023
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member in 2021. Bolivia was accepted as a permanent member in 2015, and it is still being

formalised.

On the other hand, there are the associated countries. They maintain close trade and political
relations with Mercosur and have access to economic benefits, such as participation in trade
agreements and cooperation programs, but do not have the right to vote in the bloc's political

decisions. Associate members are Chile, Colombia, Ecuador, Peru, Suriname and Guyana.

To become an official member of Mercosur, the country must comply with the Asuncion
Treaty's clauses, including the democratic clause. That clause establishes the member countries'
commitment to democracy and the defence of human rights. If these commitments are violated,
the member state is suspended from Mercosur until the situation is resolved. Consequently, this
measure aims to maintain high standards of democracy and respect for human rights among

member countries.

In 2012 Paraguay opened impeachment proceedings against President Fernando Lugo in less
than 24 hours without guaranteeing the politician's right to defence. As a result, the country

was suspended from the bloc until new elections were held, which occurred in 2012.

Venezuela, for its part, was suspended from Mercosur in December 2016 due to severe
violations of democratic norms and the lack of freedom of expression and press in the country.
It is worth saying that this suspension, which remains in place to this day, reflects the concern
of member countries about the political and humanitarian situation. Such a measure translates
as a clear message that economic integration between the countries of South America must be

based on democratic values and respect for human rights.

2.9 The Mercosur Governance and Institutions

Mercosur has an institutional and governance structure based on the Treaty of Asuncion and
the Ouro Preto Protocol. These instruments establish the essential legal and institutional bases
for the functioning of the bloc. The Ouro Preto Protocol, in particular, defines the central

structural bodies that make up the Mercosur structure. These bodies are responsible for
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directing and supervising the bloc's activities, promoting cooperation and strengthening ties

between member states.!02

Among them, we highlight the Common Market Council (CMC), Mercosur's supreme
decision-making body, responsible for defining the bloc's general policies and guidelines. The
Common Market Group (GMC) is responsible for coordinating and supervising the activities
of the economic and trade sectors. Furthermore, the CCM facilitates trade between member

states and resolves trade disputes.

Besides that, there is the Mercosur Parliamentary Commission, which promotes dialogue
between the parliamentarians of the Mercosur countries, reinforcing the bloc's democratic
dimension. Moreover, the Administrative Secretariat (SAM) plays an important role in

coordinating actions and organising the bloc's meetings and summits.

It is worth saying that Mercosur's governance is based on a system of shared responsibilities
among its member states, which currently include Argentina, Brazil, Paraguay and Uruguay,
with Bolivia as an associate member. The main governing body is the CMC, composed of each
member country's foreign and economic ministers. The CMC sets Mercosur's general
guidelines and strategic direction, taking decisions on various matters, including trade policies,

integration initiatives and dispute settlement procedures.!®

To support the CMC is the GMC, composed of high-level representatives of the relevant
ministries and agencies of each member state. The GMC is responsible for overseeing the
implementation of CMC decisions, coordinating sectoral policies, and promoting cooperation

in areas such as industry, agriculture and customs.

Another important institution within Mercosur is the CCM, which deals with trade-related
issues, including negotiating and implementing trade agreements between member countries.
The CCM is key in promoting a common external tariff, facilitating trade flows and settling

trade disputes between member states.

In addition to these key institutions, Mercosur also has the Parliament of Mercosur (Parlasur),

a consultative and legislative body representing the interests of the region's citizens. Parlasur

192 Tbid 76
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aims to strengthen democratic governance in Mercosur by promoting dialogue and providing
a platform for discussion and collaboration on various issues, including human rights, social

development and environmental protection.

To support Mercosur's administrative functions, there is the Mercosur Administrative
Secretariat, responsible for coordinating and facilitating the organisation's day-to-day
operations. The Secretariat supports the implementation of decisions, keeps records and

provides technical support to the various institutions and working groups.

Mercosur's governance and institutions play a crucial role in promoting cooperation,
integration and development among its member countries. Through these structures, Mercosur
seeks to strengthen economic ties, harmonise policies and address common challenges,
contributing to the region's socio-economic progress and regional integration in South

America.
2.9.1 Common Market Council

The CMC plays a significant role as the supreme decision-making body within Mercosur. It
comprises the ministers of foreign affairs and economy (or their equivalents) of the Mercosur
member states. Also, it exercises its authority by establishing guidelines and general policies
that guide Mercosur's actions and objectives. It makes crucial decisions affecting economic,
commercial, political, and social integration among member countries. Thus, the CMC plays a
central role in defining the strategic course of the bloc and promoting greater convergence

among member states. %4

One of the fundamental characteristics of the CMC is decision-making by consensus. That
means that all member states must agree for a decision to be adopted. That mechanism ensures
active participation and respect for the individual positions of each country, avoiding unilateral

impositions and strengthening equality among the members of the bloc.

The meetings provide a forum for discussion and debate for ministers to discuss issues of
strategic relevance are periodically held. During these meetings, issues such as harmonising
economic policies, the coordination of trade agreements, Mercosur's external relations and

negotiations with third countries are addressed. Through these dialogues, consensus is sought,

104 Tbid 76
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and the convergence of interests is promoted to advance regional integration. The president of
each member nation is obligated to attend at least one of the biannual meetings that bring

together the participating countries' foreign and economic ministers.

The CMC plays a crucial role in Mercosur's governance, strengthening integration and
consolidating the bloc as a space for regional cooperation. Its performance as the highest
decision-making body reflects the search for greater coordination and convergence among
member states, promoting a collective and synergistic approach to face the challenges and seize

the opportunities for economic and trade integration in the region.!%®

In other words, as the highest internal body, CMC is tasked with carrying out the Asuncién
Treaty (1991) and the Ouro Preto Protocol's strategic goals and putting the bloc's important

decisions into action. The Asuncion Treaty (1991) gave these responsibilities to the CMC.
2.9.2 Common Market Group

Within Mercosur, the GMC is the executive body, second in command or higher in
authoritative power. GMC has the executive authority to control the decisions taken by the
CMC and its administration to ensure that the CMC operates effectively and within the
integration process's parameters. It consists of four titular members, four alternate members
from each nation, and delegates from each nation's central banks, foreign affairs, and
economics. In addition, there are eleven specialist assemblies on various issues, eight working
groups, eighteen subgroups focusing on crucial areas, and eleven ad hoc groups for unusual

challenges.!%

The GMC comprises the Ministers of Foreign Affairs and the Ministers of Economy (or
equivalent) of the Mercosur Party States: Argentina, Brazil, Paraguay, and Uruguay. That body
plays a key role in the implementation and coordination promote and political integration

policies and agreements between member countries.

One of the GMC's main attributions is to supervise the implementation of the Trade
Liberalization Programme, stability, and the gradual reduction of customs tariffs between

member countries. That initiative aims to create a favourable environment for regional trade,

105 Camargo CA de P, Lex Et Vinum Mercosul: Aspectos Constitutivos e o Custo Tributdrio Na Industria e No
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facilitating the flow of goods and services between member states and fostering the

competitiveness of companies within the bloc.

In addition, the GMC works on elaborating and negotiating trade agreements with other
economic blocs and countries. Mercosur has already established agreements with the EU, the
European Free Trade Association (EFTA), countries of the Southern African Common Market
(SACU) and many others. These agreements aim to expand business opportunities and promote
commercial exchanges with external partners, thus strengthening Mercosur's position in the

international arena.

In addition to trade, the GMC is also concerned with issues related to the free movement of
people, coordination of migration policies and cooperation in areas such as agriculture,
industry, energy, transport and the environment. These initiatives aim to promote cooperation
and regional integration, strengthening Mercosur's position as a relevant actor in the global

context.

The GMC plays a strategic role in decision-making and defining Mercosur guidelines. It acts
as a forum where the States Parties discuss and adopts measures to boost integration and
promote regional economic and social development. Through its attributions, the GMC
contributes to strengthening the union among member countries and consolidating Mercosur

as a regional integration bloc.

In short, GMC is Mercosur's central body composed of the member states' Foreign Ministers
and the Ministers of Economy (or equivalent). The GMC plays a key role in implementing and
coordinating economic and political integration policies and agreements. It oversees the
implementation of the Trade Liberalization Program, negotiates agreements with other blocs
and countries, and promotes cooperation and integration in various areas. The GMC is essential

to boost development and strengthen Mercosur's position in the international arena.

2.9.3 Mercosur Trade Commission

The Mercosur Trade Commission (CCM) plays a prominent role in this economic bloc. From
a legal and political perspective, Mercosur's three bodies - the CMC, the GMC and the CCM -
are considered equivalent, as they bring together representatives of the member states'

governments. However, it is essential to note that the lower-level bodies, such as the GMC and
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CCM, are not merely preparatory working groups for the higher-level institution, i.e. the CMC.

They enjoy autonomy and independent decision-making powers.!?’

The Mercosur Trade Commission, in particular, assumes sole responsibility for trade
negotiations and related matters. Playing a vitally important role, this body is in charge of
applying political and trade instruments within the bloc and negotiating with third countries.
In addition, it is responsible for creating and supervising specialised bodies and commissions

dedicated to specific trade functions.

Unlike the CMC, whose decisions are adopted, the GMC issues resolutions and the Trade
Committee issues guidelines. It is relevant to highlight that these acts have the same legal
nature. That distinction is of utmost importance and differs from the structure of the Council
of the EU. In this case, all decision-making power is concentrated at the highest ministerial
level, implying that all decisions agreed upon at lower levels must go through the Council, even

without discussion or debate.

In the context of Mercosur, ministers have the prerogative to adopt legal acts without the need
to submit them to the CMC. That prerogative gives more agility and flexibility to the bloc's
decision-making process. The guidelines issued by the Trade Commission must be
implemented by all Mercosur member countries, and technical bodies, such as the Technical
Committees, play a crucial role in conducting technical negotiations and providing advice on

trade policies.

Mercosur's structure is characterised by its flexibility and gradualist approach, allowing
modifications, combinations and the creation or extinction of auxiliary bodies as needed. That
institutional dynamic requires periodic reviews to ensure the resulting structure's consistency.
However, it is essential to emphasise that the Trade Committee occupies a prominent position
within the bloc, being responsible for day-to-day intra-regional trade issues and for the

application and monitoring of common trade policy instruments.

In short, Mercosur's Trade Commission plays a central and vital role in fostering intra-regional

trade and the bloc's external trade relations, granting it the authority to establish and adjust
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policies related to trade negotiations. This body exerts influence and guidance on all Mercosur
member countries through its guidelines, strengthening economic development and trade

cooperation in the region.
2.9.4 Parliament of Mercosur

The Parliament of Mercosur, also known as Parlasur, is the unicameral parliament representing
Mercosur member states' population. It was created in 2005 to replace the former Joint
Parliamentary Commission. Initially, it consisted of 18 legislators from each member state.
Nonetheless, the criterion for proportionality to population density was established in 2009,
with the following breakdown: Argentina had 43 parliamentarians, Brazil had 75, Paraguay
had 18, Uruguay had 18, and Venezuela had 33. Upon full membership, Bolivia will be allotted

18 seats. Finally, the representatives are chosen by direct elections.'%®

According to the rules established by PARLASUR, there must be ten yearly plenary meetings.
Likewise, PARLASUR has ten permanent commissions for the legislative exercise in specific
themes. It bases its decisions on majorities instead of consensus, which increases the organ's

dynamics.

That consultative, autonomous, and independent body represents the ideological and political
diversity of the State party's constituents and is designed to play a significant political role

despite lacking decision-making authority.

Among its attributions is issuing opinions on norms sent by the CMC before their legislative
approval in one or more States Parties. It also prepares preliminary drafts and draft standards
for the CMC. Declarations on matters of public interest, such as the declaration made by the
president of PARLASUR on the conflict between Russia and Ukraine stating that "Mercosur
must manifest itself forcefully, since our social and sister region, the EU, is suffering the most,
we must join in the condemnations already expressed by its executive bodies and its

Parliament." '
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Finally, it is also responsible for making recommendations to the Mercosur's decision-making
bodies, issuing reports on specific issues and studies; and requesting advisory opinions from

the Permanent Review Tribunal.
2.9.5 Economic and Social Consultative Forum

The Economic and Social Consultative Forum (ESCF) is a consultative body representing
sectors of the economy and society of Mercosur member countries: Argentina, Brazil, Paraguay
and Uruguay, which makes recommendations to the GMC. It was established in 1994 under
the Ouro Preto Protocol and comprised an equal number of representatives from each country.
ESCF is important in offering consultations and issuing recommendations to the Common
Market Group, Mercosur's executive body. In addition, since its creation, the Internal
Regulations of the ESCF, established in 1996, assigned to it consultative functions and also the
specific responsibility to collaborate, monitor and analyse the social and economic impact of
integration policies, including by proposing norms and policies related to economic and social

integration.

The ESCF, since the creation of its Internal Regulations, has conducted plenary meetings
addressing various issues, such as Mercosur's participation in the Doha Round, negotiations
for a free trade agreement with the EU, and human rights and the environment. Its structure
includes the Plenary as the highest body, responsible for issuing recommendations to
consultations with the GMC and other Mercosur bodies. The National Sections, in turn, have
the autonomy to organise themselves and select the economic and social sectors that comprise
them.!!% It is composed of 36 members, and its objective is to expand economic and social
democracy in the region and ensure that the bloc's economic policies meet the needs and
interests of all societies. The meetings occur every six months; however, extraordinary

meetings are held when necessary.!!!

In addition, ESCF establishes international institutional relations with Cefir, CES and the
Follow-up Committee, taking advantage of the expertise of the European bloc to strengthen the
integration process. It plays a key role in facilitating integration among Mercosur member

states and in establishing multilateral agreements. However, its effectiveness is limited since it

119 Rocha LBA da and Ribeiro MCP, ‘A Importincia Do Foro Consultivo Econdmico e Social Para o Acordo
de Livre Comércio Entre Mercosul e Unido Europeia’ ({US GENTIUM, 2017)
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operates only at the request of the Common Market Council (GMC), failing to exercise its
original attributions fully. The consultative recommendations issued by ESCF are only one of
the body's responsibilities, something that is evident in the negotiations between Mercosur and

the EU.

In other words, ESCF allows representatives of society's sectors, including businesses,
workers, farmers, non-Governmental organisations (NGOs)s and other groups, to participate

in the Mercosur decision-making process actively.!'!?
2.9.6 Mercosur Administrative Secretariat

The Treaty of Asuncion established an Administrative Secretariat within Mercosur, which
would have a prominent role as the second most important executive body after the GMC.
Amongst its functions, the Secretariat would be responsible for keeping all documentation of
the regional association and facilitating the communications and activities necessary to develop
the bloc's negotiations. That assignment was intended to avoid problems of lack of

communication which could hinder the progress of the integration process.

In 2002, Mercosur began a process of reform and rationalisation to consolidate the bloc's
institutions. In this context, the Secretariat received special attention by creating a technical
department proposed by the Uruguayan Foreign Ministry. That technical section was created
to strengthen the integration process by providing advice and technical support. The specialists
assigned to the technical sector prepared reports on topics of interest to strengthen Mercosur,
made periodic assessments and evaluations of the bloc's progress, and identified important

issues and proposed actions to boost the integration process.

To ensure the system's effectiveness, the selection and hiring of specialists began to be
conducted objectively. An Integrated Selection Committee, composed of representatives of
each Member State and the Director of the Secretariat, was responsible for organising the
selection process, using curricular analysis and aptitude tests as criteria. That transparent and
impartial approach aimed to ensure the experts' technical competence and generate internal and

external confidence in Mercosur.
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The Secretariat comprises a director and three sectors: Technical Advisory, Administration and
Support, and Documentation and Guidelines. The technical sector provides advice and
technical support on international law and economics issues. These experts draft reports,
prepare working documents, compile relevant information, and actively participate in
Mercosur's activities. Although concerns have arisen over the public availability of these
reports, transparency is considered essential to the integration process and to consolidate

Mercosur's institutionalisation.!!'?
2.9.7 Dispute Settlement Mechanisms

The dispute settlement system relies on the Ad Hoc Tribunals and the Permanent Review
Tribunal (TPR), detailed in the Brasilia Treaty and the Olivos Treaty, complementary. The
TPR is the judicial institution responsible for ensuring the correct interpretation, application
and enforcement of the Treaty of Asuncion, the Ouro Preto Protocol, among other protocols

and agreements, decisions of the CMC, resolutions of the GMC and directives of the CCM. !4

In addition, the TPR has the power to issue Advisory Opinions to be requested by the High
Courts of Justice of the member countries and to take decisions related to Exceptional

Emergency Measures.

In short, decisions are taken through three bodies: the CMC, Mercosur's highest organ; the
GMC, which oversees the bloc's day-to-day operations; and the CCM, responsible for
administering common trade policy instruments. These bodies receive assistance from more
than 300 negotiation forums in the most diverse fields, comprising representatives from each
member nation and advocating initiatives for consideration by the decision-making bodies
(highly dependent on the governmental officials). There are permanent bodies, including the
Mercosur High Representative (ARGM), the Mercosur Structural Convergence Fund
(FOCEM), the Institute for Public Policy on Human Rights (IPPDH), the Mercosur Social
Institute (ISM), Parlasur, the SM, the TPR and the Social Participation Support Unit (UPS).!!3

Even though there is no evidence of a crossover effect from low to high politics, Mercosur has

developed gradually to strengthen ties between member states and broaden the scope of
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economic discussions. The institutions mentioned above are key examples which oversee
social areas, human rights, legal papers, and other support units in various commerce-related

sectors.
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3. A Comparison between European Union and Mercosur

Following the immersion in both continents, first by navigating independently through
economic giants such as the EU and Mercosur, a strategic pause becomes essential for a
comparative analysis between these two blocs. This in-depth examination allows for the
establishment of parallels, highlighting their notable similarities and distinctive features.
Through this analysis, it is possible to better understand the peculiarities of the integration
processes, the institutional structures, the functioning of their bodies, and the level of cohesion
achieved between the participating countries. This comparative knowledge base provides a
solid ground for understanding the complex negotiation process that spanned almost three

decades, generating controversies that still echo today.

The European Union, as demonstrated in the first chapter, has shown a remarkable evolution
over almost seven decades. Significant stages of growth have marked its integration process
based on treaties that have shaped its trajectory. Rome, Maastricht, Amsterdam, and Lisbon
treaties have played crucial roles in driving European integration forward. Over the decades,
the Union has strengthened ties between its nations, promoting cooperation in pursuit of shared
prosperity and empowerment.!!® Today, with 27 European countries united under its mantle,
the euro floats as a common currency, and a single market flourishes, allowing the free

movement of goods, services, capital, and people among its members.

On the other hand, although Mercosur is an important emerging market, it is still in its early
stages and has not yet achieved full membership as a customs union. Although they are about
to be eliminated, import and export duties persist within their borders. Unlike the EU, as seen

17 1 ikewise,

in the previous chapter, Mercosur does not have supranational institutions.
Mercosur lacks a single currency and a common foreign trade policy. Furthermore, due to
substantial disparities in economic, political and social development among its members, the

level of regional integration is less cohesive and binding than that of the EU. '!8

In this regard, one of the key distinctions between the EU and Mercosur lies in their approach

to regional integration. Specifically, it pertains to the nature of the membership agreements
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adopted by each bloc. The EU opted for a triadic structure involving a supra-party authority,
whereas Mercosur opted for a dyadic structure, wherein the member states retained the final
decision-making power. Mercosur's decision was not driven by a desire to emulate the EU's
success but rather by a deliberate choice to circumvent the challenges and conflicts associated

with more intricate governance arrangements. '

Zooming in on the regional integration process, parallels can be drawn between these two
blocs, highlighting the need for regional cooperation, which arose from ancestral rivalries that
threatened stability. In this context, the EU shines as a response to the historical disputes
between France and Germany, while Mercosur is consolidated as a compromise pact between

Brazil and Argentina.!'?’

In addition to economic and security factors, Malamud highlights the importance of political
factors in Mercosur's formation, emphasising the role of "interpresidentialism" and executive
leaders in creating this bloc with a supranational and intergovernmental governance
approach.!'?! Moreover, European Union influenced Mercosur's integration model, especially
through its support for epistemic communities that shaped government circles in Brazil and

Argentina.!?

It is also worth noting that internal structural asymmetries mark the regional integration process
in Mercosur. Its hierarchical model places Brazil as the dominant power, unlike the EU, whose
structure is horizontal, thanks to the sharing of decision-making power among several
institutions. Therefore, the asymmetry in Mercosur represents an obstacle to creating a
supranational authority and weakens the institutional cohesion of the regional integration
process'?3. On the other hand, political homogeneity among EU member states facilitates the

integration process. Moreover, the homogeneity of national economic and political institutions
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is crucial for the success of the regional integration process.'?* Political disunity and divergence
in the values and norms of Mercosur member states, including the accession of Venezuela,

further widen the differences and hinder regional integration.!?
3.1 Comparative Analysis of the Integration Process

Regional integration is a complex process that seeks to promote cooperation and
interdependence among countries in each geographical region. In this context, both Mercosur
and the EU are examples of economic blocs that aim at integration among their members. In
this text, we will carry out a comparative analysis of the integration process of Mercosur and

the EU, addressing its origins, objectives, stages, and challenges faced along the way!%6.

The Mercosur integration process officially began in 1991, with the signing of the Treaty of
Asuncion by the founding countries: Argentina, Brazil, Paraguay, and Uruguay. The initial
objective was to create a customs union, promoting trade liberalisation and the free movement
of goods, services, and production factors among member countries. Subsequently, Mercosur

expanded with the accession of other associated countries, such as Chile and Bolivia.!?’

The initial stage of the Mercosur integration process was forming a customs union. Member
countries agreed to establish a common external tariff, reduce trade barriers and adopt
coordinated trade policies. This step was fundamental to boosting intra-regional trade and

increasing the competitiveness of the bloc's industries.

During the integration process, Mercosur has faced significant challenges. Some of the
obstacles faced were political divergences, economic asymmetries, tariff issues, and difficulties
in harmonising internal policies. In addition, economic crises and political instabilities in some

member countries have affected the bloc's dynamics.

However, Mercosur has also achieved important achievements. There was a significant
increase in intra-regional trade, driven by tariff reductions and the elimination of non-tariff

barriers. In addition, cooperation mechanisms have been established in areas such as
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agriculture, energy, transport and culture. Mercosur has also sought to negotiate trade
agreements with other blocks, such as the EU, intending to expand trade and investment

opportunities.!?®

It is worth noting that Mercosur has had significant impacts on member countries. Economic
integration has promoted export growth, stimulated productive diversification and fostered
technology transfer among countries. In addition, regional integration has strengthened

political cooperation, contributing to democratic stability in the region.

However, there are still challenges to be faced. The economic asymmetry between member
countries and the need to improve domestic policy coordination are important issues to be
addressed.'? Furthermore, Mercosur's quest for greater political and social integration remains
challenging. In the future, Mercosur faces promising prospects. Negotiating a free trade
agreement with the EU may further boost regional trade and investment. Moreover,
cooperation in infrastructure, innovation and sustainable development can strengthen regional

competitiveness and development.!3°

In short, the Mercosur integration process is an important example of regional cooperation in
South America. Despite the challenges, the bloc has significantly promoted trade, political
cooperation and economic development. Mercosur plays a key role in regional integration and

has the potential to consolidate itself as a strong and influential bloc in the international arena.

The European Union, in turn, had its origins after World War II, with the creation of the
European Coal and Steel Community in 1951 by France, Germany, Italy, Belgium,
Luxembourg and the Netherlands. Over the years, the EU has expanded and consolidated itself
as a political and economic union comprising 27 member states. Its main objectives are
promoting peace, stability and prosperity in Europe, as well as creating a single market, free

movement of people and the single currency, the euro.!'*!
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The European Union's integration process has been one of modern history's most remarkable
experiments in regional cooperation. The creation of the EU was motivated by the search for
peace, stability and prosperity in Europe after the devastating consequences of the Second
World War. Over the decades, the EU has evolved from an economic community into a

political and economic union with a complex institutional structure.!*?

The creation of the EU has its roots in the European Coal and Steel Community (ECSC),
established in 1951. The ECSC was the first attempt to unite European countries in a strategic
economic sector to promote peace and cooperation. From there, it evolved into the European
Economic Community (EEC) and later the EU, with the signing of the Maastricht Treaty in
1992.13

The EU integration process occurred through treaties and institutions establishing specific
goals and milestones.!** The EU has undergone a gradual integration process, starting with the
creation of the European Coal and Steel Community in 1951. The Treaty of Rome in 1957
created the EEC to establish a common market and promote the free movement of people,
goods, services and capital. The Single European Act of 1986 strengthened economic
cooperation and laid the foundations for the single market. The Maastricht Treaty in 1992 gave
birth to the EU, established the economic and monetary Union, and introduced EU citizenship,
and the Lisbon Treaty in 2007 consolidated the EU's institutions and competences. Over the
years, different treaties and institutions have been established to promote economic and

political integration among member countries.

EU integration has brought several benefits to its member states. The single market has enabled
free trade and business expansion, stimulating economic growth and job creation. The free
movement of people has promoted mobility and cultural diversity and facilitated educational
exchange and research cooperation. The EU has also played a key role in promoting peace and

stability in Europe, facilitating conflict resolution, and promoting diplomacy.'3?
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However, the EU integration process also faced significant challenges. The economic crisis
2008, for instance, exposed the weaknesses of the financial system and triggered tensions
between member countries. Likewise, the subsequent migration crisis brought issues of
security and solidarity between member states to the fore. In addition, Brexit, the UK's exit
from the EU, aimed to take back control of their borders, and laws, protecting their economy. '3

That posed an unprecedented challenge and shook the bloc's cohesion and vision for the future.

The EU integration process is a complex and fascinating story of regional cooperation. Despite
the challenges, the EU has achieved a high level of political, economic and social integration.
European integration has been a driving force for peace, stability and prosperity in Europe and
remains an inspiring example for other regions. However, the EU faces ongoing challenges
towards further integration and must adapt to new global realities and demands to ensure a

prosperous and sustainable future.!'?’

Mercosur and the EU have undergone different stages and challenges along their integration
processes. In the case of Mercosur, economic integration began with the signing of the Treaty
of Asuncién in 1991. In this initial phase, member countries agreed to establish a customs
union, reducing customs tariffs and establishing a common external tariff for non-member
countries.!*® However, Mercosur faced challenges in effectively implementing the customs
union due to differences in trade policies and the structural problems of some member
countries. Nevertheless, the diversity of interests among member countries and the political
and economic instability of some have hindered the effective implementation of integration

policies.!3?

On the other hand, the EU faces challenges related to its expansion and managing diversity
among member countries. The economic crisis of 2008 and the subsequent migration crisis
have brought tensions between member countries to the fore and raised questions about the
solidarity and cohesion of the bloc. In addition, the UK's exit from the EU in 2020 (Brexit) was
a significant event that shook European integration and brought uncertainty about the bloc's

future. 40
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Indeed, the EU and Mercosur integration process is largely asymmetric.!*! However, both
Mercosur and the EU continue to seek to deepen their integration and address the challenges

that arise.
3.2  Comparative Analysis of Institutional Formats

A comparative analysis of the institutional format reveals significant differences caused by the
diverse regional integration schemes. One of the most obvious differences is the distinction
between supranational and intergovernmental structures. While the EU has a supranational
structure, Mercosur is an intergovernmental association without executive authority, where all

institutions are intergovernmental.

The supranational structure of the EU is based on the gradual transfer of sovereignty from the
member states to the EU sphere. That means that decisions taken in the EU institutions take
precedence over the member states' national laws, ensuring uniform application of EU policies
and rules throughout the territory of the Union. This supranational structure seeks to achieve
objectives such as economic integration, the free movement of people, goods, services and
capital, and promoting human rights and cooperation in areas such as security and the

environment.!4?

Among the main EU supranational institutions is the EP!*3. It consists of members directly
elected by EU citizens and has legislative powers, along with the Council of the EU. They
debate and votes on proposed legislation and exercise democratic control over EU policies.
Besides that, the European Commission. The Commission is formed by commissioners from
each member state, are appointed by national governments, and are responsible for promoting
the common interest of the EU. It plays an executive role, proposing legislation, implementing

policies and overseeing the application of EU rules. 44
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Nevertheless, the Court of Justice of the EU is the judicial body of the EU and is responsible
for ensuring the correct interpretation and application of EU laws in all member states.
Furthermore, besides these main institutions, the EU has other supranational bodies and
agencies, such as the European Central Bank, responsible for monetary policy in the eurozone,

and the European External Action Service, which coordinates EU foreign policy.

On the other hand, Mercosur adopts an intergovernmental structure, which means that all
institutions are formed by representatives of the member states' governments. This structure
aims to promote regional cooperation and integration without transferring sovereignty to a
central authority. Therefore, unlike the EU, Mercosur does not have supranational authority
with executive, legislative or judicial powers. The member states take their decisions
consensually, and each country retains its sovereignty and autonomy in making national

decisions.'#

In fact, Mercosur has three main decision-making bodies. The first is the CMC, composed of
the member states' foreign and economic ministers responsible for making political and
strategic decisions to guide Mercosur's integration process. The decisions of the CMC are taken
by consensus among member states, meaning each country has veto power.!*® In addition, the
GMC is responsible for coordinating activities related to Mercosur's operation. Moreover,
CCM monitors trade between member countries and ensures compliance with the trade rules

agreed upon in Mercosur. 4

This intergovernmental structure of Mercosur has its advantages and challenges. On the one
hand, it allows member countries to maintain their independence and autonomy in decision-
making. On the other hand, the absence of a central authority with supranational powers may
slow the decision-making process and the implementation of common policies. In short, the
intergovernmental structure adopted by Mercosur seeks to promote regional cooperation and
integration by consensus among member countries, and each country maintains its sovereignty

in making national decisions.!*

The distinction between institutional structures reflects different approaches to regional

integration, which has implications for the functioning and effectiveness of both blocs. While
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the EU has a more centralised system capable of implementing policies more quickly,
Mercosur is based on voluntary cooperation between Member States, which can hinder the
implementation of agreements and the deepening of integration. Moreover, this fact also

reflects a difference in terms of maturity and level of regional integration. '4°

The division between executive and legislative power is blurred in the EU, with the European
Commission sharing its power with the Council of Ministers, the main element of EU
legislative power. By contrast, in an intergovernmental structure like Mercosur's, the members

of the decision-making bodies are composed of members of the national executive powers.!>°

Regarding political and institutional construction and the relationship between the executive
and legislative powers, the EU faces tensions between supranational and intergovernmental
issues, while Mercosur must deal with a combination of presidential diplomacy and

intergovernmental institutional and legal architecture.!>!

Another important difference is that the representation of the popular will takes place in the
EU through the EP, as discussed in section 1.5.4. In contrast, in Mercosur, Parlasur is bound
by the will of the parliaments of the member states.!? Another remark is that their decisions

are taken by consensus and that there are ad hoc committees instead of permanent ones!>?.

In a nutshell, the distinction between the EU's supranational and Mercosur's intergovernmental
structures reflects different approaches to regional integration, with the EU seeking a greater
transfer of sovereignty and decision-making power to central bodies. At the same time,
Mercosur values cooperation between sovereign states. These differences have an enormous

impact on each bloc's governance dynamics and pace of integration.'>*
3.3 Comparative Analysis of Decision-Making Process

The EU has a complex decision-making system once the decisions are taken through the

ordinary legislative process, and EU bodies have competences executed independently of the
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Member States. Depending on the subject matter, these competences have immediate

applicability without the need for incorporation into domestic legal systems. !>

One of the main decision-making bodies in the EU is the Council of the EU, composed of
representatives from each member state. EU legislation is adopted by the EP, directly elected
by European citizens, highlighting its democratic aspect, and the Council, composed of all EU
governments. Before proposing new initiatives, the Commission assesses their likely

economic, social, and environmental consequences through impact assessments. !¢

Another decision-making in the EU also involves the European Commission, which is the EU's
executive body and has the power to propose legislation. The Commission comprises
commissioners appointed by each member state, ensuring compliance with the treaties and
implementing EU policies. Regarding international agreements involving trade issues, the
Commission is responsible for agreeing compatible with EU trade policy. In addition, the
Commission seeks to consult stakeholders, including non-governmental organisations, local
bodies, civil society and business sector representatives, and expert groups, to obtain

information on technical issues and ensure stakeholders' needs are met.!>’

In addition, the EP also plays an important role in decision-making, co-legislating with the

Council in several areas and exercising democratic control over the Commission.!®

In contrast, Mercosur adopts an intergovernmental structure, where member states take
decisions on a consensual basis. The main decision-making body in Mercosur is the Common
Market Council, composed of the ministers of foreign affairs and economics of each member
country. The Council is responsible for establishing Mercosur's general policies and guidelines,

and its decisions are taken by consensus among member states.!'>°

In Mercosur's decision-making process, member states have an equal voice and must reach a
consensus to approve any measure. This consensual approach aims to ensure all members'

equal participation and promote cooperation and regional integration. However, this approach
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can also make the decision-making process slower and more complex, as unanimous agreement

must be obtained from all member countries.'°

Another important difference is the presence of executive authority in the EU, represented by
the European Commission, which actively proposes and implements policies. In Mercosur,
there is no equivalent executive authority with similar powers, and the implementation of the

decisions of the CMC depends on the voluntary action of member states. ¢!

These differences in the decision-making process between the EU and Mercosur have
implications for the efficiency, agility and implementation capacity of the policies and
measures adopted by each bloc. While the EU has a more centralised structure and a more
efficient decision-making process, Mercosur emphasises the equality of voices among member

states, seeking consensus as the basis for its decisions.
3.4  Comparative Analysis of the Legal System

A comparative analysis of the legal systems of the EU and Mercosur reveals a notable disparity,
especially regarding the effectiveness of applying the rules. As mentioned above, the EU legal
system stands out for its supranational structure, comprising a broad set of rules and regulations
of direct and immediate application in all member states. The EU has harmonised legislation
in several areas, such as trade, the environment, competition, and human rights, which is
binding on all Member States. In addition, the EU has an efficient judicial system, represented
by the Court of Justice of the EU (CJEU), which is responsible for interpreting and applying
EU law.!6?

On the other hand, Mercosur operates through an intergovernmental model, in which rules and
regulations are established by consensus through agreements and treaties signed by the member
states. In the end, all norms must necessarily go through an internal legislative process in each
country in order to be implemented, resulting in a process characterised by slowness and
ineffectiveness. The lack of a central authority with supranational powers limits Mercosur's

ability to enforce compliance and implementation of rules by member states.
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Furthermore, the Mercosur legal system lacks a strong judicial institution with broad
jurisdiction to settle disputes and interpret Mercosur's regulations and provisions. Likewise,
establishing an EU-style judicial court is impossible, considering its intergovernmental nature

and lack of political interest.!3

This disparity in the practical application of the rules is reflected in several aspects. While in
the EU, the CJEU's judicial decisions are binding on all member states and directly impact
national legislation, in Mercosur, judicial decisions do not have the same authority and are not
binding on member states. That generates a lack of uniformity in interpreting and applying the

bloc's norms. '

Beyond that, the EU has control mechanisms and sanctions to ensure that member states
comply with the rules. If a member state fails to comply with the established obligations,
financial sanctions can be applied and even the suspension of certain rights within the Union.
In Mercosur, by contrast, enforcement and sanction measures are less frequent and less
effective, which can lead to a higher degree of non-compliance by member states. In short,

Mercosur and the EU have distinct degrees of maturity regarding their legal system.
3.5 Comparative Analysis of Monetary Integration

The comparison of monetary integration is equally relevant concerning the EU and Mercosur
relations. While the EU has established a comprehensive monetary union with the introduction
of the euro, Mercosur is still seeking to advance discussions on this topic internally. The

differences between the two blocs in this respect are therefore striking.

The Monetary Union was implemented gradually and consolidated in the EU with the euro
banknotes and coins launched in 2002. In fact, 19 of the 27 EU member countries have adopted
the euro as their official currency, forming the so-called "eurozone". This Monetary Union
implies adopting a single monetary policy, defined by the European Central Bank (ECB),
which seeks to maintain price stability and promote economic growth. The EU monetary union
represents a deep and advanced integration with significant implications for trade, investment

and financial flows between member countries. !¢
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However, the adoption of the euro has also brought significant challenges. The disparities in
competitiveness and the level of debt of each country manifested themselves in economic crises
such as the sovereign debt crisis that affected countries such as Greece!®S. Despite the
difficulties, the EU monetary union remains one of the world's largest and most successful
economic integration projects. The euro is currently the second most widely used international
reserve currency behind the US dollar and plays an important role in global trade and

international financial stability.

On the other hand, Mercosur's monetary integration has been a complex and challenging
process debated since the bloc's creation in 1991. As in the EU, the goal of monetary integration
would be to establish a unified financial system and a common currency among member
countries, to reduce exchange rate volatility, increase economic stability and improve the

region's competitiveness!®’.

In 2004, the bloc launched the System of Payments in Local Currencies (SML), which allows
businesses to transact in local currencies, reducing dependence on the US dollar. In 2014,
Mercosur also established a Liquidity Reserve Fund (FLAR) to provide financial resources to

deal with crises.!¢®

There have been some proposals to create a common currency in Mercosur, such as the 'South
American Real', but so far, they have not been implemented due to several political, economic
and legal challenges. Some obstacles include the lack of economic convergence between
countries, political instability in some members, the need for structural reforms in some
countries and the need for harmonisation of monetary policies. Therefore, before projecting
monetary integration in Mercosur is to overcome the economic difficulties and disparities in

the Mercosur countries.!¢?

Despite the challenges, monetary integration remains a priority for Mercosur, and member

countries continue to work to strengthen financial and economic cooperation in the region.
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Monetary integration can be an important step towards deepening economic integration and

improving the welfare of citizens in Mercosur member countries.!”

Recently, with the change in Brazil's Labour-led government, the debate on the issue of
monetary integration has re-emerged with a slightly different focus. The proposal would be to
create a common currency, the Sur, for Mercosur. Unlike the EU, which adopted the euro as
its single currency, the idea would be a common currency that facilitates trade relations
between member countries while each country maintains its currency. The proposal has been
discussed before, and experts have diverging opinions about its possible impacts. However,
creating a common trade currency could facilitate economic transactions, reduce operating
costs, and boost the regional economy. On the other hand, the economic instability of some

member states, such as Argentina, could be a major obstacle.!”!

In sum, the comparison between Mercosur and the EU reveals significant differences in origins,
objectives, stages and challenges. While Mercosur seeks to consolidate its customs union and
extend its economic integration, the EU has already achieved more advanced integration by
creating a single market and economic and monetary Union. However, both blocs face internal
and external challenges that require continuous efforts to strengthen integration and promote
cooperation among their members. The comparative analysis of these integration processes
allows us to understand the different dynamics and perspectives of each bloc and identify and

understand an AA's negotiation process and its contexts.
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4. The Negotiation Process of the Association Agreement

4.1  The Historical Background of The Negotiations Process

Mercosur and the EU, although at completely different stages, have some similarities in terms
of their identities. That happens due to the historical influence of Western Europe on Latin
America's Southern Cone, as demonstrated in the previous chapters. Likewise, the negotiations
between Mercosur and the EU have been shaped by a historical context that dates to the
establishment of these two organisations. Consequently, it is important to consider the

preceding events to better understand the context in which these negotiations were conducted.

In the 1980s, Europe was the scene of landmark events that strongly influenced the EEC, the
predecessor of the EU. Among these events, the entry of Portugal and Spain into the EEC on
the 12th of June 1985 was an extremely relevant milestone for consolidating a unified and

integrated Europe, with profound impacts on the European Community.

In fact, all Community enlargements have brought new international scenarios to the
Community.!”? The accession of Portugal and Spain strengthened the presence and importance
of Latin America in the European Community's priorities.!”® That increased attention and
commitment was expressed in the treaty of accession of both countries, which affirmed the
Community's "willingness to broaden and strengthen its economic and cooperation relations"

with the countries of Latin America.'”*

In the 1990s, the world experienced major historical transformations, of which it is noteworthy
to highlight the effects generated by the fall of the Berlin Wall at the end of 1989, the
dissolution of the Soviet Union, and the rise of capitalism as the dominant order, among many
others. The signing of the Maastricht Treaty in 1992!'7 was also a milestone in the 990s since
it promoted the evolution of the European Community into the current European Union.

Notably, this treaty represented a crucial episode in the EU's consolidation as a singular
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international actor, continuously playing a relevant role while consolidating its position of

global influence.

Following the new world order, Latin America also underwent major transformations and was
shaped by significant impulses towards regional integration in the 1990s. A noteworthy
illustration of this trend was the establishment of Mercosur, created in 1991 through the
signature of the Treaty of Asuncién. Mercosur represented an ambitious initiative for economic
and political integration between Brazil, Argentina, Uruguay, and Paraguay, following EEC's
EEC successful example, aiming to promote the free movement of goods, services and people,
in addition to establishing a customs union and coordinating macroeconomic policies.
Mercosur's emergence reflected the aspiration of Latin American countries to strengthen their
economic and political ties, boosting regional development and increasing their relevance on

the international stage.

During that same decade, the United States was moving towards creating a Free Trade Area of
the Americas (FTAA), inspired by the North American Free Trade Agreement (NAFTA)
model. These advances generated a reactive response in the EU towards Latin America.
Meanwhile, as the EU consolidated its position as an international actor with a more established
political nature, accumulating decades of evolution and deepening of integration, Mercosur
emerged as an initial regional integration project with similar objectives to promote trade,

cooperation and solidarity among its members.

In essence, the EU was at a more advanced stage in regional integration and cooperation, had
consolidated institutions, such as the EP and the European Commission, had achieved a
customs union and implemented coordinated macroeconomic policies. In contrast, Mercosur
still faced primary challenges regarding policy harmonisation and the development of effective
regional governance institutions. This difference in institutional maturity and policy
coordination contributed enormously to a disparity and strength between the two blocs,

highlighting the greater solidity and maturity of the EU compared to Mercosur!7,
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4.2  Initial Steps for the Negotiation Development

The negotiation process between Mercosur and the current European Union is widely
recognised as the longest in history. Compared with the negotiation process between the EU-
Mercosur Trade Agreement (EUMETA), it is important to note that other complex inter-
regional trade agreements have taken a considerably shorter time to be successfully signed. A
notable example is the Transpacific Partnership (TPP), an agreement that involved twelve
countries from Asia, Oceania, North America, and South America. Over almost a decade, the

TPP negotiations faced several challenges but overcame them and reached a conclusion. !’

On the other hand, the EUMETA negotiations faced several impasses and setbacks over time.
Differences in the interests and policies of each bloc, as well as concerns regarding sensitive
issues such as agriculture and environmental protection, have contributed to the complexity of
the process. In addition, factors such as political changes and the need for consensus among

Mercosur member countries also influenced the length of the negotiations.

Importantly, these barriers and stagnating periods in the EUMETA negotiations have
highlighted the complexity and sensitivity of the regional integration process between the EU
and Mercosur. Although mutual interest in strengthening economic and trade relations has
always been present, the search for balance and consensus on a wide range of issues has

required (and still requires) considerable time and effort from both parties.

While the TPP overcame challenges and concluded its negotiations in a relatively shorter
timeframe, the EUMETA negotiation process proved much more prolonged and complex due
to the peculiarities and diversities in the blocks involved. Nonetheless, those challenges do not
invalidate the importance and potential of this Agreement but only emphasise the need for

persistence, flexibility, and commitment to achieve a beneficial result for all sides.

The first official records of the negotiations date back to 1995, when, on the 12th of June of
that year, the European Commission received authorisation from the Council to begin

negotiations with Mercosur. !’® However, the EU and Mercosur member countries were already

177 Ghiotto L and Echaide J, ‘Analysis of the Agreement between the European Union and the Mercosur’
(db.zs, 2019) <http://www.db.zs-intern.de/uploads/1579162016-2020StudyMercosurGreens.pdf> accessed 13
June 2023
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cooperating more closely and developing trade relations independently before the start of
negotiations in 1995. At that time, most South American countries had already established
independent cooperation agreements with the Community. These agreements were significant
milestones in strengthening these relations, laying solid foundations for rapprochement and the

development of future negotiations.

Argentina was a pioneer by signing an independent cooperation agreement with the EC in April
1990'7. In the same year, Brazil and Argentina signed a trade pact registered with LATA!8,
and Paraguay and Uruguay confirmed their interest in being part of the regional integration

process, later resulting in the birth of Mercosur.

The Agreement between Argentina and the EC aimed to foster bilateral cooperation between
the parties and reflected the EC's intention to create favourable conditions for the harmonious
development of commercial and economic cooperation based on equality, non-discrimination,
mutual advantage and reciprocity. Both parties recognised the need to boost and deepen trade
and economic relations, creating an enabling environment for developing equitable trade
relations and sustainably promoting trade and economic cooperation. Considering the historical
context in which such an agreement occurred, it is understood that Argentina's pioneering
approach favoured the future engagement of the other Mercosur member countries with the

EU.

The progressive rapprochement has continued with Uruguay. In November 1991, when
Mercosur had already been formally established by the Treaty of Asuncion, Uruguay celebrated
the cooperation agreement with the EC. The preamble to this cooperation agreement expresses
their mutual interest in intensifying and diversifying trade and encouraging investment flows
at a time when Uruguay was engaged in regional integration with Argentina, Brazil and

Paraguay.'8!

In February 1992, it was Paraguay's turn to sign a cooperation agreement with the EEC. That

happened within a historical context in which Paraguay was regaining its democracy and faced

179 ‘Framework Agreement for Trade and Economic Cooperation between the European Economic Community
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several social and economic problems. On the other hand, the EC, formed at that time by 12
countries, cohesive and in the process of becoming the EU!82, expressed its intention to help
Paraguay face the mentioned crisis, as well as to support the Mercosur regional integration
process, o which Paraguay was and is part of. Thus, mutual interest was expressed in
establishing contractual relations, intensifying and diversifying trade and encouraging the flow

of investments.!83

In 1995, Brazil also signed an independent cooperation agreement with the EU, further
consolidating the relationship between the two parties. This step was particularly significant as
it coincided with the Council's authorisation to begin negotiations with Mercosur when the

South American bloc deepened its regional integration process. '8

As in the other agreements, the term signed between Brazil and the EU was established based
on a series of considerations and objectives shared by the parties involved. One example is the
mutual interest in expanding and diversifying trade and intensifying cooperation trade,

economic issues, science and technology, and financial issues.

Even more, in the case of Brazil, the Agreement stressed the importance of greater
environmental protection, coupled with the need for sustainable economic and social
development, issues that have continued to be a matter of debate for almost 40 years now. In
addition, both parties were convinced of the importance of the General Agreement on Tariffs
and Trade (GATT) rules and principles for opening international trade. They, therefore,
reaffirmed their commitments under that Agreement, including respect for Intellectual Property
(IP) rights and freedom of investment. Likewise, another important aspect highlighted in this
earlier Agreement was the need to promote social rights, especially the rights of the most

disadvantaged sectors, which would translate into equitable and inclusive development.
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In a nutshell, the gradual rapprochement of the EU to the Mercosur member countries took
place in a planned and progressive manner, establishing a solid basis for subsequent
negotiations between the two regional bodies. The previous cooperation agreements between
the EU and each of Mercosur's member states reflected a mutual interest in promoting

economic and political cooperation and supporting the Mercosur regional integration process.

The terms of cooperation signed by the EC with each Mercosur member country explicitly
expressed the intention to establish comprehensive cooperation with each country and support

the integration process of the new regional entity, Mercosur.

In this regard, it is worth emphasising that Mercosur's regional integration formally began in
1991, and, at that time, the new economic group lacked the international legal personality to
enter trade pacts with third parties. Only in 1994, through the signing of the Ouro Preto Treaty,

was Mercosur acquired legal and juridical representation powers for its member countries.
4.3  The 1995 Interregional Framework Cooperation Agreement

The development of the relationship between Mercosur and the EU can be perceived through
the negotiations and cooperation agreements signed throughout the years. Initially, on the 29th
of May 1992, they signed the first Interinstitutional Cooperation Agreement between Mercosur
and the European Community. This Agreement marked the beginning of an embryonic
partnership, establishing a channel for institutionalised dialogue and technical cooperation and

preparing the ground for future agreements. !8°

In October 1994, the Commission approved a communication to the Council and Parliament
strengthening the EU's policy towards Mercosur and proposing the establishment of an
interregional association. As an intermediate stage, the Commission proposed a framework

agreement on economic and trade cooperation with Mercosur. %

In December of the same year (1994), the Council of the EU, the European Commission and
the member countries of Mercosur signed a Solemn Joint Declaration, expressing great interest

in a strategy that sought an interregional association with a political and economic nature!'®’.
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Subsequently, negotiations for the framework agreement began. On the 4th of April 1995, there
was a "Recommendation for a Council Decision authorising the Commission to negotiate an

interregional framework agreement for commercial and economic cooperation with Mercosur".

On the 23rd of October 1995 in Brussels, the EC Council proposed the conclusion of an
agreement between the parties concerned. This proposal for a Decision was approved by the
Council on behalf of the Community!8¥. The Interregional Framework Cooperation Agreement
was signed on the 15th of December 1995 and entered into force on the 1st of July 1999'%. Tt
provided for a political dialogue between the two blocs with a view to the future establishment

of an interregional free trade association of an economic and political nature.

In a nutshell, the 1995 Framework Agreement highlighted the need for interregional
cooperation between the EU and Mercosur to strengthen the political, economic and cultural
ties between these regions. Based on shared considerations and principles, both parties
recognised the importance of working together to promote sustainable development, ensure
peace and stability, and strengthen international trade. This interregional partnership was
intended to offer significant opportunities for mutual growth and lasting benefits to its

members.

Among the guiding principles of this cooperation pact, democratic values and human rights are
highlighted as essential components. Furthermore, the cooperation sectors covered trade,
customs, statistics, IP, and economic cooperation, emphasising industrial cooperation, energy,
science and technology, telecommunications, the environment, and investment promotion.
Additionally, the Agreement provided a framework to strengthen integration and inter-
institutional cooperation in cultural and information activities and the fight against drug

trafficking.

Also noteworthy is the future evolution clause, as provided in Article 23 of the Framework
Agreement, allowing the Agreement to be updated and adapted according to needs and changes
over time. Furthermore, over more than 25 years, this evolution has taken place so that the

terms of negotiations are still on the table. Therefore, despite the resisting obstacles, both blocs

Closer Partnership 1996-2000 ° (4Archive of European Integration, 23 October 1995)
<http://aei.pitt.edu/2827/1/2827.pdf> accessed 26 June 2023
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are interested in reaching an agreement regulating their economic, commercial and political

exchanges.!”*

Therefore, the Agreement between the EU and Mercosur represented the initial beginning of
the mutual commitment to consolidate an interregional association, establish a solid base for
economic and political cooperation, promote development and competitiveness, and open
dialogue paths on mutual interest and global scale. Likewise, "this agreement was of
fundamental importance for the deflagration of a future free trade negotiation process" since it
envisaged a framework of gradual liberalisation, also seeking greater rapprochement and

cooperation in the agricultural and industrial areas, which is still sensitive for both blocs.!"!
4.4 Post-Interregional Framework Cooperation Agreement Era (1996-1999)

The period from 1996 to 1999, between the signing of the Interregional Cooperation
Agreement between the EU and Mercosur and its entry into force, was marked by prior
negotiations to analyse the commercial and regulatory relationship between both parties.!*?
The first meeting of the EU-Mercosur Joint Commission would then be held in June 1996 to
prepare the bilateral trade negotiations, establish a cooperation program with a view to the
creation of Free Trade Areas in 2005 and create a consultation mechanism to coordinate

193

positions in certain international forums.'”” These negotiations resulted in elaborating a

document called "photograph", which presented the commercial relations between the blocks

and was concluded in April 1998 in Brussels'®4.

Thereafter, the European Commission prepared a study using various research sources,
including "photography", to prepare a draft with negotiation guidelines. During this period,

international events relevant to international relations were scheduled to take place, such as the
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1998 FTAA summit, the March 1999 European Union meeting to discuss reform of the
Common Agricultural Policy (CAP), a WTO round in Seattle, and the first Latin America-
European Union summit in Rio de Janeiro in 1999. The latter, in turn, could help advance the
free trade agreement between the EU and Mercosur. These international events created a

delicate and tense situation in the negotiations.!*>

Once the Commission had approved the negotiating directives based on the study, some groups
and governments lodged objections regarding points in the agricultural and industrial sectors.
Meanwhile, in September 1998, the EU's Council of Ministers discussed the Commission's
proposal. However, Mercosur politicians were lobbying because of their reliance on
agricultural agribusiness sector interest groups. By then, it was clear that agriculture would be
one of the main stumbling points in the negotiation process!'®®. In 1998, it was already clear
that the sensitive issue for the Europeans would be agriculture, while for Mercosur, it would

197

be services and high technology."”’ Mercosur began to adopt a wary position regarding the

negotiations in the face of these facts. 1%

Indeed, 1999 was equally coloured by a series of forthcoming international events that aroused
expectations and concerns regarding the trade negotiations between the two economic blocks.
Some advocated a multilateral rather than regional trade negotiation approach, while others
took a more favourable view of avoiding free trade discussions due to domestic electoral
pressures. There were concerns about rejecting the European Commission's proposals and how
this would affect relations with Mercosur. The possibility of postponing the negotiations until

after the WTO talks were over was also considered. '%?
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Against this backdrop, questions arose about how to conduct the negotiations without
compromising everything built up until then. While diplomatic activities intensified, the Latin
American and European Union leaders faced considerable pressure to make crucial decisions.
Mercosur maintained its vision of establishing free trade and promoting progressive and
reciprocal liberalisation between the economic blocs, covering the trade area of goods and
services. However, this idea was surrounded by concerns over the process and tariff
imbalances, besides the recurring agricultural issues. Despite the disagreements and polemics,
the structure established at the Brussels meeting was maintained, and in the following year

(2000), the committees of the bilateral negotiation rounds started working.?%
4.5 Evolution of the Negotiations: Four Distinct Stages

As discussed previously, the negotiation process between the EU and Mercosur is highly
complex, spread over more than 20 years. Consequently, to analyse the theme in more depth,
it is divided into four stages of negotiations?®!. The first stage is focused on the negotiation
cycle that began in 1999 and lasted until the suspension of negotiations in 2004. During this
period, the initial foundations of the negotiations were established, and general principles and

trade objectives were discussed.

The second stage covered the period of mutual disengagement, which lasted from 2004 to 2010.
During this time, the negotiations faced obstacles, and the parties demonstrated less

engagement, resulting in a slow process.

The third stage began in 2010 with the relaunch of negotiations and extended until the exchange
of offers in 2016. At that moment, there was a renewed effort to advance the negotiations, and
key issues were discussed, culminating in the exchange of concrete proposals between the

parties.

Finally, the fourth and final stage is concentrated on the period between 2016 and 2019,

highlighting the new crisis scenario of globalisation. Throughout this time, the complexity of

200 Thid 191

201 Sanahuja J and Rodriguez J, ‘Veinte Afios de Negociaciones Union Europea-Mercosur: Del
Interrregionalismo a La Crisis de La Globalizacion’ (SELA - Sistema Economico Latinoamericano y del
Caribe, 2019) <https://www.sela.org/media/3219606/veinte-anos-de-negociaciones-union_europea-
mercosur.pdf> accessed 15 June 2023

84



the negotiations increased, and it was necessary to consider the global context and additional

factors to make the Agreement viable.
4.5.1 The First Stage: From 1999 to 2004

The first phase of the negotiations, which lasted from 1999 to 2004, was crucial in establishing
the foundations of the negotiation process. During this period, 15 rounds of negotiations were
held in the Bi-regional Negotiations Committee (BNC), in which the general principles and

objectives were discussed and defined.???

The first round of negotiations took place in April 2000 in Buenos Aires, Argentina.’%

During this meeting, the general principles and objectives for the negotiation process were
established, as well as the relevance of the participation of new actors from civil society in this
process. The commitment of both parties to gradual and reciprocal trade liberalisation, covering

all sectors, following World Trade Organisation (WTO) rules was also reaffirmed.

The first discussion addressed political issues, such as conflict prevention, the defence of
human rights, democracy, and sustainable development. Social and economic aspects were also
considered, among other relevant sectors. As a methodology, three sub-groups were created to
work on economic, social, cultural, technical and financial cooperation.?’* Moreover, each sub-
group was responsible for discussing subjects related to it. For example, the economic sub-
group worked on the industry, macroeconomics, transport, energy, and environment. The social
and cultural dealt with social cooperation, social dialogue, education, drugs, organised crime,
and cultural issues. The technical and financial sub-group discussed the modernisation of
public administration, inter-institutional cooperation, and regional integration. The latter had
as its objective the liberalisation of trade in goods and services, respecting WTO rules and

protecting IP rights.?%
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The second round occurred in Brussels from the 13 to the 16th of June 2000 and was marked
by sharing information among negotiators, discussions on specific aspects of the Agreement,
identification of obstacles related to non-tariff issues and preparation for the next round. It was
also defined that a subgroup would be convened at each round to discuss specific issues of the

Agreement?%,

The third round of negotiations was conducted in Brasilia in November 2000.2°7 The
cooperation aimed to adapt the administrative systems of the European and South American
blocks to the context of the Agreement, involving regular exchanges of information, knowledge
transfer, preliminary studies and joint projects with commensurate funding, training and
organisational assistance. It is worth saying that cooperation between the institutions was
fundamentally important in solidifying Mercosur's regional integration. As for trade issues,
both blocs showed determination to pursue activities in all sectors. The three technical groups
dealt with different items such as tariffs, non-tariff measures and trade statistics, industrial
issues, agriculture, services, capital movement, investment, IP rights, government

procurement, competition and dispute settlement.

Andy Klom points out one major difference between the European and South American
negotiators. The formers were all highly specialised in the areas of discussion in which they
were engaged. In contrast, those representing Mercosur were high-ranking officials and
politicians. At that time, Brazil chaired Mercosur and made great efforts to maintain a high
level of discussion, advancing in a positive sphere of negotiation. Although the round generated
productive discussions, the key element for success was the psychological issue, as stated by
an [tamaraty official, pointing out that 80% of the negotiations are based on psychology, while

15% are substance and 5% luck?s.
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The fourth round of negotiations took place in Brussels in March 2001.2° During the
negotiations, progress was made on several issues, such as competition policy, IP law, public
procurement and dispute settlement. Also, several areas of divergence and mutual interests
were identified. It is worth noting that at that time, some tensions were growing within

Mercosur due to economic instability in Argentina.

The ironbound happened in Montevideo in July 2001.2!° This round was considered fairly
positive. The European Union presented a unilateral proposal on several aspects of the
Agreement, covering 90% of agricultural trade issues and 100% of the industrial sector, leaving
the rest of the agricultural area to be discussed later. The EU's unilateral gesture reaffirmed its

support for Mercosur as it went through delicate internal moments.

Other sectors, such as custom cooperation, competitive cooperation and statistics, and scientific
and technological cooperation, were also addressed. Some proposals were made, including
instant and full tariff liberalisation for certain products, the gradual elimination of tariffs over
several years for different food categories, and the phasing out tariffs at specific times and
stages for industrial products. The public procurement sector was also the subject of discussion,
and the Social and Cultural Cooperation Subgroup presented proposals in cooperation to

combat drugs and organised crime.

Mercosur's counterproposal was presented in the sixth round?!!, which took place in October
2001. It covered only about one-third of the issues involved and was considered to fall short of

the standards set by the WTO.

In 2002, both Mercosur and EU member states were facing internal crises, which indirectly
impacted the negotiations on the ambitions and objectives of both blocs. At the time, Argentina,
facing a serious economic crisis, received Uruguay's support for its proposal to establish a free

trade area within Mercosur, allowing bilateral negotiations with other countries. This initiative
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was driven by the fact that Uruguay was also seeking immediate solutions to its internal crisis.

This situation affected the free trade agreement negotiations between Mercosur and the EU.

212 was held in Buenos Aires in April and was described

The seventh round of negotiations
as more technically limited. The main focus of the discussions was on the Madrid Summit to
be held in May. Regarding political dialogue, the discussion focused on implementing "good
governance" and the constancy and content of the Heads of State meetings. In cooperative
negotiations in the Economic Cooperation chapter, advances were achieved, including

agriculture, services, fisheries, environment, consumer protection, tourism, public

procurement, e-commerce, data protection and IP.

During this period, the Mercosur member states signed the Olivos Protocol, establishing a
Permanent Court for Dispute Resolution in Asuncidén, Paraguay, which was previously
discussed in chapter 2.7.3. Concerning cooperation on negotiations, significant advances were
made regarding Economic Cooperation, including agriculture, services, fisheries, environment,

consumer protection, tourism, public purchases, e-commerce, data protection and IP.

At the Madrid Summit, held on the 17th of May 200223, the parties reaffirmed their political
commitment to continue negotiating the free trade agreement. Notable advances were made in
the political chapter of the Agreement, where the parties strengthened their commitment to
political dialogue in several aspects, such as the promotion and protection of human rights,
democracy and the rule of law, sustainable development, conflict prevention issues, such as
fighting terrorism, drug trafficking and organised crime.?'* In addition, regular meetings were

established to implement cooperation of mutual interest.

The eighth round of negotiations?!> took place in Brasilia in November 2002 and focused on

the methodological issues for discussing tariffs, customs procedures, rules of origin, standards,
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technical regulations, services, IP rights, competition and dispute settlement. The possibility of
including the 'business facilitation' project was also considered, with a debate on its balanced

and integrated implementation.

The ninth round of negotiations?'® occurred in March 2003 in Brussels and presented
advances on those methodological issues and modalities in investment and government
procurement. Business Facilitation" was once again discussed. However, Mercosur was
disappointed with the timid proposal made by the European bloc regarding the reduction of

tariffs on several products of the southern cone bloc interest.?!”

The tenth round?'® happened in June 2003 in Asuncion, Paraguay. This round addressed
investment, IP rights, dispute evaluation and government procurement issues. On this last
matter, no progress was possible as Mercosur had no proposal to be submitted. Similarly, the
discussion on agricultural products was postponed as this was included in the Doha Round

agenda.

The eleventh round?!" took place in Brussels in December 2003. On its agenda were political
dialogue, development cooperation and trade issues. This round did not make much progress

but kept the negotiations running.

In March 2004, the twelfth round??° was hosted in Buenos Aires, Argentina. The agreement
aspects and the deepening of ties between the blocs through an interregional association were

discussed. However, no progress was registered.

216 “Ninth Meeting of the European Union - Mercosur Bi-Regional Negotiations Committee, Brussels, 17-21
March 2003’ (EU-LAC Foundation, March 2003) <https://intranet.eulacfoundation.org/en/content/ninth-
meeting-european-union-mercosur-bi-regional-negotiations-committee-brussels-17-21> accessed 15 June 2023
217 de Oliveira AC, ‘Mercosul e Unido Europeia: Um Estudo Da Evolugdo Das Negociagdes Agricolas > (EU-
LAC Foundation, 2010) <https://intranet.eulacfoundation.org/en/system/files/mercosul_e.pdf> accessed 15
June 2023

213 “Tenth Meeting of the European Union - Mercosur Bi-Regional Negotiations Committee, Asuncion, 23-27
June 2003’ (EU-LAC Foundation, June 2003) <https://intranet.eulacfoundation.org/en/content/tenth-meeting-
european-union-mercosur-bi-regional-negotiations-committee-asunci%C3%B3n-23-27-june> accessed 15 June
2023

219 “Eleventh Meeting of the European Union - Mercosur Bi-Regional Negotiations Committee, Brussels, 2-5
December 2003’ (EU-LAC Foundation, December 2003)
<https://intranet.eulacfoundation.org/en/content/eleventh-meeting-european-union-mercosur-bi-regional-
negotiations-committee-brussels-2-5> accessed 15 June 2023

220 “Twelfth Meeting of the European Union - Mercosur Bi-Regional Negotiations Committee, Buenos Aires, 8-
12 March 2004’ (EU-LAC Foundation, March 2004) <https://intranet.eulacfoundation.org/en/content/twelfth-
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The thirteenth round??! was held in May 2004 in Brussels. This round was important for
discussing concrete proposals on services, investment, government procurement and goods,
including agriculture. The main objective was to make significant progress in this round to
prioritise the Guadalajara summit in October 2004. Mercosur emphasised the necessity of
knowing in detail the EU's offers related to processed agricultural products and the agricultural
sector in general. They also stressed the importance of having special and differential treatment.

Other rounds were scheduled for June and July to conclude negotiations by October 2004.

In June 2004, the fourteenth round of negotiations??2

was held in Buenos Aires. The parties
intended to conclude negotiations that same year and Mercosur pledged to work on and
improve sensitivities in areas such as investment and services, provided that the EU also made
progress in its proposals. The round was marked by technical work searching for practical and

possible solutions.

The fifteenth round??* took place in Brussels in July 2004. On that occasion, the European
bloc refused to improve its proposal regarding agricultural products, so Mercosur decided to
suspend the coordinators' meetings with the EU. In October 2004, during a ministerial meeting
in Lisbon, Mercosur and EU negotiators reiterated the priority of negotiating the AA. However,

all other meetings throughout 2004 were deemed unsuccessful.

The first phase of the EU-Mercosur negotiations may not have achieved immediate success,
but it was a pivotal period in establishing the foundations and defining the principles and
objectives of the negotiations. Although it faced challenges, it paved the way for the subsequent
stages, where more complex and challenging issues would be addressed. It demonstrated the
strengths and weaknesses of both parties, as well as revealed the mutual commitment to
building a solid and mutually beneficial future trade partnership. Furthermore, it showed that
the negotiation process would require a joint effort to overcome the obstacles and reach

satisfactory agreements.

4.5.2 The Second Stage: From 2004 to 2010

221 “Thirteenth Meeting of the European Union - Mercosur Bi-Regional Negotiations Committee, 3-4 May
2004’ (EU-LAC Foundation, May 2004) <https://intranet.eulacfoundation.org/en/content/thirteenth-meeting-
european-union-mercosur-bi-regional-negotiations-committee-3-4-may-2004> accessed 15 June 2023
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The second round of negotiations between the EU and Mercosur, which took place between
2004 and 2010, was marked by mutual disinterest between the two sides??*. During this time,
negotiations were limited to political dialogue and development cooperation. That happened
because of the strong disagreement on ideological grounds and the lack of willingness to make

significant concessions concerning the initial offers.??’

This phase faced strong opposition from countries such as France, Poland, Ireland, Hungary,
Luxembourg, Austria and Finland, raising concerns about competition and internal economic
impacts. More precisely, the French agricultural elite sought union with other countries to block
the negotiations, fearing damage to the agricultural sector. Such opposition was aligned with
the EU's Common Agricultural Policy, which sought tariff reductions rather than a policy of

full product liberalisation.

Meanwhile, the EU shifted priorities towards Latin America, emphasising reaching agreements
with Latin American countries in the Pacific axis, which had a more liberal and open approach
to trade. This change of direction was reflected in the negotiations between the EU and

Mercosur.

On the other hand, Mercosur highlighted this period by the ascension of progressive
governments within the region, which adopted a regionalist approach and an agenda focused
on political and social issues.??® Some authors have called this orientation "post-liberal"?*’ or

n228

"post-hegemonic"~*® in contrast to the previous emphasis on trade integration.

In 2007, driven by the then President of the European Commission, José Manuel Barroso, the
EU and Brazil established a bilateral "strategic partnership". This partnership resulted from the

increased international activism in President Lula's foreign policy and was misinterpreted as a
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shift towards European bilateralism.??® However, this did not jeopardise the framework for

trade negotiations between the EU and Mercosur.

In addition to the EU and Mercosur negotiations' particular issues, the global context also
played a significant role. The failure of the Doha Round, the 2008 international financial crisis,
the economic growth in Asia, especially China, and the enlargement of the EU with the
accession of new members in Central and Eastern Europe, which had agricultural sectors that
were somewhat less competitive, contributed to a decline in mutual interest between the EU

and Latin America.?3?

The multilateral paralysis had impacted the negotiations between the EU and Mercosur,
preventing them from addressing the EU's protectionism issue. Meanwhile, progressive
governments in Latin America adopted neo-developmental policies and redefined post-liberal
integration strategies, emphasising issues beyond trade. The political changes in both regions
led to redefinitions and blurring of interregional integration projects. The period from 2004 to
2010 was stagnant. However, negotiations were relaunched on the 4th of May 2010 by the

European Commission.?3!
4.5.3 The Third Stage: From 2010 to 2016

After approximately six years of stagnation, the third phase begins with the resumption of
negotiations between the EU and Mercosur.?3? This new stage lasts from 2010 to 2016. An
important milestone in this context was the EU-Latin America Summit held in Madrid in May
2010, when the decision to resume trade negotiations aimed to establish a free trade area
between both blocks.?*3 Such a decision was motivated by the assessment by the EU, which
identified Mercosur as a highly protectionist market with high import tariffs, especially for
products of EU interest. Therefore, both parties decided to resume the bilateral rounds of trade

negotiations.
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The first round of negotiations (XVII BNC)?** took place in Buenos Aires in June 2010. The
two sides expressed satisfaction with reopening the trade talks and agreed to continue working
beyond the results achieved between 2000 and 2004. The structure of the new negotiations was
similar, with one group dedicated to political dialogue and another to cooperation. Trade issues
were divided into 11 working groups covering topics such as market access for goods, rules of
origin, technical barriers to trade, sanitary and phytosanitary measures, IP rights/geographical
indications/wines, dispute settlement, trade defence, competition policy, customs (trade

facilitation and related issues), services/investment and government procurement.

Mercosur proposed clarifying its offers on market access for goods, which would not be limited
to tariffs alone. The EU planned to present a new liberalisation offer. During this first round,

both sides exchanged information.

In the trade defence group, discussions focused on the analysis of safeguard instruments.
Mercosur maintained its position that advancing bilateral safeguards under Article XIX of the
GATT could boost the market access group on goods. Disagreeing with this view, the EU noted

that the progress made on market access for goods was insufficient to adopt this approach.

Regarding sanitary and phytosanitary measures, Mercosur presented a new proposal to update
the existing June 2004 version, including new legislation on plant and animal health issues.
The EU pointed out that expectations from the 2004 integration had not been met and that

Mercosur's proposal did not present additional commitments to the WTO.

The customs group sought to move forward on the task unfinished in 2004 (XII BNC), with
the main objective of finalising the text for resuming negotiations. In the end, the customs
group sought to move forward on the task unfinished in 2004 (XII BNC), with the main goal

of finalising the text for resuming negotiations.

In summary, the first round of negotiations consisted of identifying the outstanding issues in
each working draft, considering the progress made during the first period (2000-2004),

restarting negotiations and accelerating the rhythm to reach the Agreement finally.

234 <XVII CNB Conclusiones - Sice.Oas.Org’ (CISE Sistema de Informagdo de Comércio Exterior, June 2010)
<http://www.sice.oas.org/TPD/MER_EU/negotiations/BuenosAires2010 e.pdf> accessed 15 June 2023
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The second round of negotiations (XVIII BNC)?* was hosted in October 2010 in Brussels.
During this meeting, the parties refined the general discussion on the improved versions of the
offers made previously. The countries were mostly focused on the debate around the trade pillar

of the future AA between the two regions.

During this round, meetings of various working groups took place, addressing the different
aspects of the Agreement. Topics such as market access, rules of origin, technical barriers to
trade, sanitary and phytosanitary measures, IP, dispute settlement, trade defence, competition

policy, government procurement and trade facilitation were discussed.

The working groups held debates and reviewed the text of the proposals, identifying
convergences and divergences between the parties. Progress was made on defining tariff rates,
simplifying tariff liberalisation proposals, formulating criteria for determining origin status, as

well as discussions on technical standards and regulations, among other relevant issues.

Both parties expressed satisfaction with the progress made during this round of negotiations
and agreed to maintain a steady work pace, aiming to reach a balanced and ambitious agreement

in the trade pillar of the AA between the EU and Mercosur.

The third round of negotiations (XIX BNC)?¥* happened in December 2010 in Brasilia,
Brazil. Once again, efforts were directed to address the general normative parts of each chapter.
Meetings of twelve working groups took place, and progress was recorded on the regulatory
aspects concerning services and investment, technical barriers to trade and market access, rules
of origin, and dispute settlement, among others. However, no significant progress was made in
straightforwardly resolving the contentious issues, and it was recognised that additional work

was still needed to address several core areas.

235 “XVIII BNC Boletin Diario de Informaciones Ministerio de Relaciones Exteriores de La Republica Del
Paraguay’ (SICE - Sistema de Informacao de Comercio Exterior, October 2010)
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The fourth round of negotiations (XX BNC)?*7 started in Brussels in March 2011. During
the fourth round, the parties reaffirmed their commitment to seek a comprehensive, balanced
and ambitious agreement. The eleven working groups met, and progress was made in the
normative areas of the negotiations, covering rules of origin, government procurement, services
and investment, competition and dispute settlement, among others. However, it was recognised

that intensive work was still needed in all areas of the negotiations.

The fifth round of negotiations (XXI BNC) 23 between Mercosur and the EU, known as the
XXI BNC, took place in May 2011 in Asuncion, Paraguay. During the XXI BNC, the chief
negotiators from both sides reiterated their commitment to advance in the negotiations to reach
a comprehensive, balanced and ambitious AA. The negotiations covered the political,

cooperation and commercial pillars of the Agreement.

Concerning the political and cooperation pillars, revisions were made to the regulatory texts
and views were exchanged on several issues. Significant progress was made in the negotiation

of these texts.

Eleven working groups of the trade pillar held meetings during the XXI BNC and achieved
considerable progress in drafting the regulatory texts of the Bi-Regional Agreement. At the
XXII BNC, both parties will assess the progress in all working groups, setting priorities for the
relevant outstanding issues to reach the regulatory framework of the Agreement. In addition, it

was agreed to continue internal work to deliver improved market access offers.

The sixth (XXII BNC) and seventh (XXIII BNC) were not found on the official websites to be
reported here. Then, following, the eighth round of negotiations (XXIV BNC)?* between
the EU and Mercosur took place in March 2012 in Brussels. During the XXIV BNC,

delegations from both blocs held working meetings, and the chief negotiators reaffirmed their

237 XX BCN Mercosur Statement of the EU and Mercosur after the 4th Round of Negotiations’ (SICE -
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commitment to advance in the negotiations to reach a comprehensive, balanced and ambitious

AA. The negotiations covered the political, cooperation and trade pillars of the Agreement.

Regarding the political and cooperation pillars, progress was recorded in several areas, and
there was a fruitful exchange of views, contributing to a better understanding of each party's

positions.

Concerning the trade pillar, the working groups continued to meet, clarifying positions and
presenting new proposals. Progress was made in several working groups, especially on issues
related to services, establishment, the dispute settlement mechanism, government procurement
and rules of origin. The lead negotiators discussed key issues relating to trade in goods, trade
defence and sustainable development, with both sides clarifying their positions and

expectations.

Altogether there were nine rounds in the period from 2010 to the end of 2012. However, despite
continued efforts by both sides, progress towards a definitive agreement between Mercosur and
the EU still fell short, and the main issues were not resolved. There were no bi-

regional negotiation sessions between the EU and Mercosur in 2013.240

On the 26th of January 2013, a ministerial meeting was held in Santiago, Chile. This ministerial
meeting aimed to strengthen relations and boost negotiations to reach a comprehensive and
beneficial agreement for both parties. During the meeting, ministers stressed the importance of
the two regions' economic, commercial and cultural relations, considering their combined
population of over 780 million people, a joint GDP of USD 20.8 trillion and bi-regional trade
of approximately USD 130 billion annually.

The ministers reviewed the progress of the nine technical meetings of the Agreement's trade
pillar since the negotiation process relaunch. They acknowledged the progress made in the
negotiations while recognising the need for further work to ensure the balance of the future
Agreement. They stressed the importance of a constructive atmosphere to ensure progress in
the next stage of the negotiations. Furthermore, it was decided that both regions would begin

internal preparatory work on the substance and conditions for the exchange of offers, which

240 Vaillant M and Vaillant P, ‘European Union-Mercosur Negotiations: A Return to Uncertainties’ ( Taylor &
Francis Online, 2014) <https://www.tandfonline.com/doi/abs/10.1080/10978526.2014.931793> accessed 15
June 2023
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should take place by the last quarter of 2013, to the commitment of the Heads of State expressed

at the Mercosur-European Union Summit in 2010.

In 2014, several predictions were made about the viability of the interregional Agreement and
its positive conclusion. However, given the several difficulties identified throughout the
negotiations, it was evident that progress towards a final term was still far away. One of the
main obstacles was the issue of protectionism on the part of Brazil and the EU, especially in
the agricultural sector. In addition, there were still obstacles generated by the internal crisis that

Argentina was facing.

The Brussels summit that year was also held, but without much progress. Although 2014 began
with positive forecasts about the finalisation of the Agreement, several question marks and

uncertainties spread.

In June 2015, another ministerial meeting between Mercosur and the EU was held in Brussels,
Belgium. During the meeting, ministers stressed the importance of deepening and expanding
the relationship between the two blocks and had an open and frank exchange of views on the
negotiations for an ambitious, comprehensive, and balanced AA. Ministers exchanged general
information on each side's market access offers. Thus, they agreed that, provided the conditions
for a successful exchange are met, the aim would be to exchange market access offers by the

last quarter of 2015.

Significant challenges and advances were made during the third phase of negotiations, which
lasted from 2010 to 2016. Progress was made in the negotiations' political, cooperation and
trade pillars. Issues such as market access, rules of origin, trade defence and cooperation in
strategic areas registered remarkable progress. However, despite the efforts deployed, the third

phase of negotiations also faced considerable obstacles.

Persistent divergence on sensitive issues was one of the biggest barriers to concluding a final
agreement. The tension surrounding issues such as agricultural trade liberalisation, subsidies
and non-tariff barriers required in-depth analysis and complex negotiations. Moreover, the
complexity of the negotiations and the countries' perspectives required constant work to

reconcile interests and find balanced solutions.
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In short, this phase represented a period of intense search for convergence and overcoming
differences, facing considerable challenges while achieving significant advances. On this basis,
the parties involved are ready to move on to the next stage and continue working towards a

comprehensive and balanced agreement between the EU and Mercosur.
4.5.4 The Fourth Stage: From 2016 to the Signed Agreement In 2019

The European Union and Mercosur relaunched the negotiation process in May 2016,
intensifying the rhythm of the negotiation rounds and meeting regularly.?*! This approach
demonstrated the renewed commitment of both sides to move forward in the negotiations and
actively seek an agreement beneficial to both blocs.?*? This meeting between the EU and
Mercosur resulted in the exchange of offers on market access in goods, services, establishment
and government procurement. That is the first exchange of offers since 2004 and represented a
necessary step to move forward in the negotiation process. Therefore, both parties remained
fully committed to this negotiation, a moment in which they devoted a sharper analysis of the

received offers.

The XXVI BNC round of negotiations?4? took place in Brussels in October 2016. During the
round, several aspects related to different sectors were addressed, aiming to negotiate a broader
trade agreement. The scope of the negotiations included not only trade in industrial and
agricultural goods but also services, public procurement, IP rights and overcoming technical

barriers.

A notable feature of these negotiations was that the EU made available the draft text for three
chapters of the Agreement under discussion: IP rights, support for small and medium-sized
enterprises and the regulation of state-owned enterprises. This openness on the part of the EU

demonstrated the commitment to move forward in the negotiations and address issues relevant

to both blocks.

241 “Declaration Regarding the Negotiation between the European Union and Mercosur * (Sindicat European
Trade Union, 7 June 2016)
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Furthermore, there was a specific focus on the chapter dealing with government procurement
provisions during the 26th round. The procedures applicable to government procurement
contracts were also discussed. The EU submitted proposals based on the revised provisions of
the Government Procurement Agreement (GPA), adjusting them towards greater transparency,

using e-procurement and procedural amendments.

The discussion on rules of origin focused on specific products and proof and verification of
origin. They also discussed EU offers for chemicals, textiles, clothing, machinery and
consumer electronics. Likewise, there were discussions in IP covering copyright, trademarks,
patents, data protection and internet service providers. Furthermore, they addressed the direct
protection of geographical indications, analysing the regulatory standards, level of protection,

and treatment of generic names, among others.

The XXVII BNC negotiating round?* took place in March 2017 in Buenos Aires, Argentina.
This round covered a wide range of working areas such as trade in goods, rules of origin, IP,
competition, customs and trade facilitation, trade defence instruments, technical barriers to
trade, trade and sustainable development, small and Small and Medium Sized Enterprises
(SME), sanitary and phytosanitary measures, subsidies, dispute settlement, services and

establishment, public procurement, and institutional matters.

During this round, significant progress was made in several areas. On trade in goods, the EU
tabled textual proposals relating to agricultural products, energy, raw materials and state-owned
enterprises and proposed the exchange of statistics on the use of preferences. The group agreed
on certain articles, such as import and export licensing procedures, and removed reservations
on parts of the proposals. However, significant differences remained in areas such as tariffs

and domestic support.

Within the discussion on rules of origin, the parties reviewed a comprehensive list of specific
rules for agricultural products, chemicals, textiles and apparel products. Some common
positions were reached, but still outstanding issues, such as the self-declaration and verification

approach.

244 <XXVII BCN Report of the 27" Negotiation Round on the Trade Part of the EU * (SICE - Sistema de
Informagdo de Comércio Exterior, 10 April 2017)
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In customs and trade facilitation, significant progress was made in drafting the chapter text,
resulting in a provisional Agreement on several customs controls and procedures issues.
Additionally, aspects of mutual administrative assistance and the anti-fraud clause were

discussed.

Other areas such as technical barriers to trade, sanitary and phytosanitary measures, trade
defence instruments, subsidies, dispute settlement, services and establishment, public
procurement, IP, competition, trade and sustainable development, SMEs and institutional

matters were also discussed, and progress was made in some of them.

Driven by a shared vision, both parties were determined to give this negotiation a definitive
boost. The goal was to achieve a comprehensive, well-balanced, and mutually beneficial
agreement that would not only spur growth and create employment opportunities but also
strengthen the long-standing political and cooperative ties between the countries of Mercosur
and the EU. That renewed commitment held the potential to unlock a new era of prosperity on
both sides of the Atlantic, forging a stronger and more interconnected future for all involved.?*®

To sum up, the round was very productive, with progress achieved in several areas.

The XXVIII BNC round of negotiations*® on the trade part of the EU-Mercosur AA was
held in Brussels in July 2017. The main focus of the discussions was elaborating consolidated
texts, aiming to narrow the divergences on the most complex issues. Consequently, the round
of negotiations resulted in significant advances. A consensus was reached in customs and trade
facilitation, mutual administrative assistance, financial services, capital movements and
payments. Moreover, important developments were registered in other areas, such as trade in
goods, services and establishment, government procurement, geographical indications, trade

and sustainable development, and dispute settlement.

The XXIX BNC round of negotiations?*’ occurred in Brasilia from 2 to the 6th of October

2017. The round was highly productive, registering significant progress in several key areas.

245 “New Boost to Mercosur-EU Association Agreement’ (Ministerio de Relaciones Exteriores, Comercio
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In the Dispute Settlement (DS) group, for example, there was a great advancement on

challenging issues, such as public hearings and cross-retaliation.

Significant progress was made on trade and sustainable development, with the Agreement on
six additional articles addressing issues such as biodiversity, climate change, forests and
responsible supply chain management. More than half of the substantive articles in the chapter
have now been agreed. The EU has presented a proposal on institutional and dispute settlement

provisions for the chapter, awaiting Mercosur's reaction.

Significant progress has been made in revising the text in the Public Procurement chapter.
Progress was also registered in the discussions on national treatment and non-discrimination.
The main pending provisions are related to the treatment of offsets in public procurement and
Mercosur's proposal for the recognition of "special and differential treatment" in these

negotiations.

The XXX BNC round of negotiations also took place in Brasilia, one month after the previous
one, in November. During this round, the negotiating working groups addressed the following
topics: Trade in Goods, Wines and Spirits, Rules of Origin, Anti-Fraud Clause, Technical
Barriers to Trade, Sanitary and Phytosanitary Measures, State Enterprises, Dispute Settlement,
Services and Establishment, Government Procurement, IP (including Geographical
Indications), Trade and Sustainable Development, Small and Medium Enterprises, and
Institutional Matters. Discussions focused on the main issues, and both sides took steps to pave

the way for an exchange of market access offers.

The joint text concluded in October 2017 was revised by the EU and Mercosur regarding
sanitary and phytosanitary measures. Several aspects of the chapter were agreed upon with
further progress, which included the regionalisation of animal health. This round saw major

progress on many of the most important provisions of the chapter.

Several sections of the draft text focused on discussions under the "Services and Establishment"
chapter. These included general provisions, movement of single persons, mutual recognition
agreements, domestic regulation, telecommunications, financial services, capital movements,
postal services, e-commerce, and final provisions. Terms relating to domestic regulation, postal

services and capital movement were concluded. However, the parties' positions regarding
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maritime transport remained unchanged and important issues related to e-commerce, for

example, were left unresolved.

Significant efforts were made in the chapter on public procurement, and a consensus was
reached on crucial issues, including the general and security exceptions, the origin criteria for
public procurement and the list of circumstances allowing for the extraordinary, restricted
tendering procedure. The parties also discussed the recommendations on collaboration and
denial of Mercosur benefits. However, other provisions related to market access remained

open.

In addition, progress was also made on the SME section, with a consolidated text obtained after
substantial negotiations. Discussions on Institutional Issues were also productive, with the
progress made on issues related to the general structure of the trade part, preamble, general
exceptions, and trade objectives. All these advances represented an important step towards the

conclusion of the EU-Mercosur AA.

Still, in December 2017, Brussels hosted the XXXI BNC round of negotiations?*®, This round
was an important milestone in the negotiation process, bringing together representatives from
both blocs to discuss a wide range of trade-related issues. The EU delegation presented a
revised market access offer on goods in parallel with Mercosur's revised offers on goods,

services and government procurement.

During the round, working groups were formed to discuss specific topics covering areas such
as trade in goods, wines and spirits, rules of origin, IP (including geographical indications),
technical barriers to trade, sanitary and phytosanitary measures, the anti-fraud clause, trade
defence instruments, state-owned enterprises, subsidies, dispute settlement, services and
establishment, public procurement, trade and sustainable development, small and medium-

sized enterprises (SMEs) and institutional matters>+°.

On trade in goods, constructive discussions were held, although progress was limited. The EU

tabled a proposal on export duties, and the parties discussed their respective proposals on export

248 <X XXI BNC Report from the 31t Round of Negotiations of the Trade Part of the Association Agreement
between the European Union and Mercosur’ (SICE - Sistema de Informagdo de Comeércio Exterior, December
2017) <http://www.sice.oas.org/TPD/MER _EU/negotiations/31st round e.pdf> accessed 16 June 2023
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competition. There was also a thorough analysis of the revised market access offers, identifying

the improvements needed to reach a final agreement.

In the wines and spirits sector, substantial progress was made on the text of the negotiations.
However, some important issues, mainly related to traditional expressions and labelling,

remained open.

Furthermore, there was progress in the discussions on rules of origin, mainly in the textile and
chemical sector. Likewise, the agricultural and processed agricultural products sector revealed
advances. However, machinery, footwear, iron and steel, glass and paper sectors still needed
additional improvements. Mercosur's proposal on rules of origin for the automotive sector was

still pending.

Other focus areas included anti-fraud clauses, technical barriers to trade, sanitary and
phytosanitary measures, trade defence instruments and IP. In all these areas, considerable
progress had been made, with agreements reached on several points. However, there were still
outstanding issues to be resolved, such as protecting regulatory test data in patents and defining

geographical indications.

In summary, the 31st round of negotiations on the trade part of the EU-Mercosur AA was a
crucial step in the negotiation process. However, issues remained to be resolved to reach a
comprehensive final agreement. Hence, given the commitment of the parties to move forward,
five new negotiation rounds took place in the subsequent year of 2018, from the 32nd to the

36th, pointing to a path towards a balanced trade agreement term.

The earliest one was the XXXII BNC round?*. That round took place in Asuncion, Paraguay,
from the 21st of February to the 2nd of March. The thirty-second round of negotiations also
revealed significant progress on various issues. Both sides discussed both disciplinary texts and

market access.

One of the main highlights of this round was the discussion on trade in goods. The parties

worked to find common ground and resolved the few outstanding textual proposals. However,

250 <X XXII BNC Report from the 32" Round of Negotiations of the Trade Part of the Association Agreement
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some important issues related to the EU proposal on state-owned enterprises remained open,
such as consular transactions, domestic support, tariff treatment of imports from Paraguay,
export duties and state trading enterprises repairing and remanufacturing goods and industrial

development clause.

Significant progress was made on the wine and spirit sector draft text. The EU expressed
concerns regarding Mercosur's import restrictions on the maximum size of wine bottles.
Another important breakthrough occurred in the rules of origin. Parties made solid progress on
the definition of origin and product-specific rules. Most of the text of the general provisions
was agreed upon in this matter. However, divergences remained for fish products and the

automotive sector.

Technical trade barriers were also discussed to resolve outstanding issues. Although some
difficulties were encountered regarding regulatory cooperation and conformity assessment, the
parties continued to exchange technical information, especially on EU proposals for specific

provisions on motor vehicles.

Regarding sanitary and phytosanitary measures, considerable progress was made. The joint
text resulting from previous discussions was revised, and the parties agreed on several
additional elements, such as recognition of the EU as a single entity, regionalisation and
procedure deadlines. Although the chapter was almost completed, some unfinished issues

remained.

The parties also discussed issues related to cooperation on small and medium-sized enterprises,
subsidies, and state-owned enterprises. Besides, other areas, such as services and
establishment, government procurement, IP, subsidies, state-owned enterprises, and
institutional matters, were also addressed during the round. There was progress in general

principles of IP, rules of origin and product-specific rules.

The XXXIII BNC round?! was held from 4 to the 8th of June in Montevideo, Uruguay.
During this round, several areas were addressed, and significant progress continued. One of the

central areas of discussion was trade in goods. The parties kept discussing pending textual

21 <X XXIII BNC Report from 33 Round of Negotiations of the Trade Part of the Association Agreement
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proposals, such as tariff treatment of imports from Paraguay, domestic support, export
competition and agricultural cooperation. In this round, an agreement was reached on export
competition and agricultural cooperation. However, issues such as domestic support and tariff
treatment for Paraguay remain outstanding. Demonstrating a willingness to flex positions,

Mercosur withdrew its proposal related to tariff caps.

In addition, efforts were made to improve market access generally by increasing the coverage
of tariff-exempt products and phasing out tariffs. The parties also discussed the management

of tariff rate quotas intending to facilitate trade and reduce barriers.

Wine and spirits were also highlighted in the discussions. Further progress was made in the
text, especially in recognising winemaking practices. However, some concerns were expressed
by the EU regarding restrictions imposed by Mercosur, such as the maximum size of wine

bottles and sugar content labelling. These issues remained open.

Rules of origin were also addressed with good progress. Both text and product-specific rules
were discussed, with chapters being closed and differences being reduced. However, there were
still pending issues related to the origin of fisheries products, which required increased

attention and progress in future rounds.

The parties discussed a few open issues in the corresponding chapter regarding technical trade
barriers. Difficulties persisted on issues related to regulatory cooperation and conformity

assessment.

In the chapter on sanitary and phytosanitary measures, as well as in the chapter on dialogues,
there was agreement on several important issues. One of these was the dialogue on animal
welfare, the rapid exchange of information between the parties and the recognition of the EU
as a single entity. These advances bring the chapters closer to a conclusion, with only a few

details remaining to be resolved.

The discussions on services and establishment focused on resolving the outstanding issues in
the text. Of particular note was the closure of the telecommunications chapter, with a
compromise reached for the remaining provisions on interconnection and roaming. In addition,

it was agreed that the e-commerce chapter retains a general scope and will incorporate an

105



understanding of computer services. However, there was still an unresolved issue regarding

customs tariffs (moratorium) and the EU's demand regarding maritime transport.

In the government procurement chapter, the parties continued to discuss the few unresolved
issues, mainly related to market access issues and special and differential treatment. While
some progress was made on some exemptions and reservations to the agreement, positions still

needed to be converged on the counterparts and the extension of some reservations/exceptions.

Regarding IP, some sections of the chapter were revisited, discussing pending issues related to
objectives, principles, biodiversity, technology transfer, copyright, enforcement and border
measures. The EU proposed technical adjustments to the copyright section, awaiting
Mercosur's position on these adjustments. In addition, technical issues related to the protection
of Geographical Indications (GIs) still require further efforts to solve divergences between the

parties.

Finally, both sides agreed on the text regarding the participation of small and medium-sized
enterprises (SME) coordinators in working groups, but discussions were still ongoing regarding

implementing a database to help SMEs take advantage of the agreement.

Overall, the 33rd round of negotiations addressed several important areas and made significant
progress in several of them, confirming both sides' commitment and continued efforts towards

improving trade relations and building a comprehensive and balanced agreement.

The XXXIV BNC round of negotiations?*2, the third tour of 2018, took place in Brussels
from 9 to the 17th of July 2018. During this round, several areas of interest were discussed,
such as Trade in Goods, Wines and Distillates, Rules of Origin, Technical Barriers to Trade,
Services and Establishment, Government Procurement, IP (including Geographical

Indications) and Small and Medium Enterprises (SMEs) and Subsidies.

One of the highlights of this round of negotiations was the significant progress made in
discussions on rules of origin, specifically with the progress made on the text of the Protocol

and rules of origin for certain products and sectors. Some provisions related to fisheries issues

252 XX XIV ExteriorReport from the 34th Round of Negotiations of the Trade Part of the Association
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were approved, and some changes in the proof of origin and verification section, mainly in the

chemical and machinery sectors.

Another area that showed progress was Services and Establishment. The parties held
constructive discussions and achieved useful progress in adjusting the content and details of
commitments in line with what was acceptable to both sides. However, there was no progress

on market access for maritime services, which remained an open issue.

On IP, the parties revisited parts of the chapter and discussed the remaining issues related to
civil enforcement of IP rights, copyright and general principles. Adjustments were made, and
alternative texts were developed in these areas under the commitment to resume and advance
the discussions. Besides this, Geographical Indications also received special attention, with

considerable time and effort devoted to finding solutions to conflicting issues.

The round also addressed other areas such as trade in goods, technical barriers to trade,
government procurement, SMEs, and subsidies. While some progress was made in these areas,

open issues will still require further discussions and negotiations.

The 34th round of negotiations was notable for the progress made in rules of origin, services
and establishment, and IP. Although there were still challenges to overcome, the reached
progress demonstrated the continued commitment of both parties to pursuing a comprehensive

agreement that would promote trade and cooperation between the regions.

The XXXV BNC round?*? of negotiations was held in Montevideo, Uruguay, from 10-14
September. Even though the round aimed to advance discussions and find solutions to several

core topics, its progress was considered negligible.

Regarding trade in goods, the parties engaged in a general discussion on unresolved tariffs on
both agricultural and non-agricultural products without reaching a definitive agreement.
Modalities for tariff elimination on motor vehicles and parts also remained in an exploratory

stage.
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Another important area of discussion was rules of origin, where some additional progress was
made on fisheries-related issues. However, product-specific rules, especially in the machinery

sector, remained a challenge.

In the IP chapter, parties revisited some sections, such as civil and administrative enforcement
of IP rights and copyright. Possible solutions and technical adjustments were discussed, but
further efforts would have to be made to reach a common ground. Additionally, issues such as

maritime services and subsidies were also addressed without any significant advance.

Trade negotiations between the EU and Mercosur have been complex from the outset, as they
involve players, interests and challenges. Consequently, searching for a balanced and mutually
beneficial agreement requires time, commitment and flexibility by all parties involved. Thus,
despite limited progress, the continuity of negotiations over the years and the incredible
willingness of the parties to find solutions were considered encouraging signs leading to the

next rounds of negotiations.

The XXXVI BNC round of negotiations?>* was held in Brussels, Belgium, from 12 to the
20th of November 2018. Experts and chief negotiators met during this round to discuss trade-
related issues between the two blocs. The negotiations covered several areas. Both disciplinary

and market access aspects were addressed during the discussions.

Regarding trade in goods, proposals for eliminating tariffs were discussed, considering a
temporarily differentiated treatment for Paraguay concerning some products. In addition,
provisions related to consular fees, export taxes, import and export monopolies, and tariff rate
quota administration were addressed. Another significant advance occurred in discussions on
rules of origin, with progress made in sectors such as machinery and some agricultural

products.

Several outstanding issues were discussed on IP, including general provisions and principles,

copyright and civil enforcement of IP rights. Possible solutions and alternatives were explored
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in these areas, with the understanding that more work is needed. Also agreed was the need for

further discussions on services and establishment and market access for maritime services.

The protection of Geographical Indications was also addressed, with progress in the text
relating to protecting these indications. There was a review of the conflicts identified in the
Mercosur and EU lists, seeking adequate protection for Geographical Indications in both

blocks.

In the area of trade and sustainable development, articles were agreed on an Expert Panel and
Review, representing progress in the text of this chapter. Of note was the progress made on the
Annex on Wines and Spirits, where the text was finalised. Issues related to winemaking

practices, labelling and using standard EU terms were addressed.

On technical trade barriers, progress was made on technical issues related to definitions in
conformity assessment. In addition, the Annex on Motor Vehicles was finalised, although work

on technical appendices remained necessary.

Altogether, the 36th round of negotiations delivered significant progress in areas such as trade
in goods, wines and spirits, rules of origin and technical trade barriers. However, it left pending
challenges in areas such as IP, state-owned enterprises and subsidies for the next rounds of

negotiations.

The XXXVII BNC round of negotiations?>> took place from 10 to the 13th of December in
Montevideo, Uruguay. Indeed, this was the last round hosted in 2018. During this round,
several areas of mutual interest were addressed, such as trade in goods, wines and spirits, rules
of origin, government procurement, IP, state-owned enterprises and subsidies. While there
were discussions and efforts to move forward in these areas, progress was considered very

modest.
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On trade in goods, parties discussed the text's open-ended provisions, focusing on issues related
to export taxes and import and export monopolies. Although outstanding issues were not

resolved, the discussions allowed a better understanding of each party's positions.

The themes covered in the wine and spirit annexe included winemaking procedures, labelling
issues and traditional EU terminology. It also sought to establish a comprehensive set of rules
to facilitate trade in this sector. However, these matters remained on the agenda for the next

round.

The same occurred about rules of origin, focusing on product-specific rules for sectors such as
machinery and agricultural products. The parties provided additional technical explanations
supporting their positions and explored options for overcoming the differences. While they

achieved some progress in this area, challenges remained outstanding.

Government procurement was another issue discussed during the 37th round. The parties
explored options to reach an Agreement on remaining market access issues within this sector.

However, the necessary progress in this area had to be postponed.

Another point of focus was IP, including geographical indications. The parties revisited aspects
of the IP chapter, discussing the unsolved questions relating to general provisions, copyright,
and civil enforcement of IP rights, including border measures. Potential solutions were
explored, for which the parties agreed to continue exploring to find common ground.
Furthermore, issues related to the protection of EU and Mercosur geographical indications were
addressed, with an effort to analyse the conflicts identified in the lists of geographical

indications from both parties.

The chapter on state-owned enterprises was also discussed. The last joint text was analysed,
but some outstanding issues still exist. The same occurred concerning the negotiations on

subsidies.

In summary, the 37th round of negotiations made timid progress, leaving pending challenges

for 2019.
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The XXXVIII BNC round of negotiations**® was an important milestone in the negotiation
process between these two blocs held from 11-15 March in Buenos Aires, Argentina. It covered
key areas, including trade in goods, wines and spirits, rules of origin, government procurement,
IP (including geographical indications), state-owned enterprises and subsidies. These topics

represented crucial aspects for constructing the later agreement between the EU and Mercosur.

Market access in the automotive sector was one of the main discussion topics in this round.
The parties discussed open-ended provisions of the text, such as export taxes and Mercosur's
proposal for a clause on the infant industry. In addition, issues such as consular fees, state
trading enterprises and regional integration were addressed. On these points, significant

progress was made, resulting in an Agreement on the text.

Another prominent issue was the annexe on wines and spirits. To effectively facilitate trade,
the parties worked on drafting a comprehensive set of rules. Discussions covered certification

and labelling issues, including standard EU terms.

Rules of origin were also discussed. Specific rules for machinery, chemicals and agriculture
products were discussed. While progress has been made in bridging differences between the

parties' positions, there are still products for which rules of origin have not been fully resolved.

Discussions on government procurement focused on the timelines of each of the four Mercosur

countries, exploring options for reaching an Agreement on outstanding market access issues.

Several outstanding parts of the chapter were reviewed in the IP field, including protecting
biodiversity and traditional knowledge, copyright, civil and administrative enforcement, and
border measures. While the parties agreed to analyse the outstanding issues further, more work

still needs to be done in this area.

The discussion on state-owned enterprises reflected the difference of views between parties
regarding the scope of entities covered, key definitions and fundamental rules. Despite

progress, there are still outstanding issues that require more detailed resolution.
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On subsidies, while progress was made in the discussions, important divergences persisted,
especially on the scope of subsidies covered. The parties agreed to continue working to try to

overcome all differences and move towards an end to the negotiation.

On the 28th of June 2019, Mercosur and the EU concluded the free trade agreement after more
than twenty years of negotiations. This Agreement was considered historic, involving 25% of
the global economy and approximately 780 million people, representing a significant

rapprochement between the blocs.?’

At the informal EU27-LAC (Latin America and the Caribbean) Ministerial Meeting in Berlin
on the 14th of December 2019, Mercosur and EU delegates engaged in constructive
deliberations on the future course towards ratification and operationalisation of the EUMETA.
They highlighted the paramount importance of implementing the Agreement to promote mutual
economic growth, social progress and environmental sustainability in strict accordance with
the principles of sustainable development. Furthermore, they reaffirmed their unwavering
dedication to fulfilling the international commitments enshrined in the Agreement, including

the landmark Paris Agreement on combating climate change.?®
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5. EUMETA: A New Chapter in EU-Mercosur Trade Relations

On 28 June 2019, the EU and Mercosur announced the conclusion of an AA; the result of more
than 20 years of negotiations, representing a new chapter in trade partnerships between the two

blocs.

On the one hand, the EU stands out as one of the largest economies in the world. With a
population of approximately 450 million people, the bloc represents a significant market,
characterized by a high level of economic development, advanced infrastructure and a diversity
of productive sectors. The European Union is known for its strong presence in international
trade, being an important exporter of manufactured goods, services and agricultural products.
In addition, the European bloc is recognised for its high standards of quality, technological

innovation and competitiveness in various sectors.

On the other hand, Mercosur is a bloc composed of South American countries that present an
enormous potential for economic growth. The bloc is formed by Brazil, Argentina, Uruguay
and Paraguay, representing a population of over 260 million people and covering a vast
territorial extension. Mercosur has a rich diversity of natural resources, including agricultural,

mineral and energy commodities, which makes it an important player in the global market.

Although Mercosur has faced economic challenges throughout its history, such as exchange
rate fluctuations and social inequalities, member countries have sought to promote economic
development, regional integration and investment attraction. The bloc has implemented
policies of trade opening and diversification of its productive base, aiming to fully exploit its

market potential and strengthen its economies.

In this context, the EUMETA (European Union-Mercosur Trade Agreement) emerges as a
strategic initiative to strengthen trade relations between the EU and Mercosur, representing a
new chapter in trade partnerships between both blocks. It is an important milestone for the
progress of international trade relations, sustainable economic growth, promoting prosperity
for both regions. But it is not only that. EUMETA is also a milestone in promoting political
dialogue, cultural exchange and cooperation in areas such as education, research and

development.

113



The agreement signed on 28 June 2019 was considered historic as it involves 25% of the global
economy and approximately 780 million people.259 Mercosur is the EU's main economic
partner in Latin America, with a share of almost 40% of total trade; it also absorbs most of the
European FDI in the region. The EU-Mercosur agreement is the jewel in the crown of the
association agreements with the region. However, the ratification of the agreement has been
questioned in Europe because of allegations of negative effects it could have in terms of further
deforestation of the Amazon rainforest. However, this agreement, like the agreements with
Chile and Mexico, contains a chapter on trade and sustainable development that goes far
beyond previous association agreements. It includes provisions explicitly devoted to
sustainable forestry, it imposes a commitment to promote trade in products from sustainably
managed forests, cooperation on forest conservation and it stipulates the creation of a
subcommittee for cooperation and the settlement of any disagreements. These are requirements

that go beyond those set out in any other EU trade agreements. 26
5.1  The Pillar Structure of the Association Agreement

To fully understand the difficulties related to the entry into force and effectiveness of the
Agreement signed between the EU and Mercosur, it is essential to analyse the structural aspects
on which it is based. The EU has adopted an innovative pillar structure covering the areas of
trade, political dialogue and cooperation, differentiating it from traditional trade agreements.
Besides the trade aspect, the agreement also encompasses political, diplomatic, social and
environmental aspects, reflecting a broad vision of cooperation and dialogue between the EU

and Mercosur. 26!
5.1.1 The Political Dialogue Pillar

Political dialogue is the first essential pillar of the agreement between the EU and Mercosur.
This pillar is built from the intersection between national and international issues, with the aim
of strengthening strategic coordination between the regions involved. Political dialogue, as an

integral part of this historic agreement, goes beyond purely commercial issues, covering themes

259 Ibid 191
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relevant to both parties and reinforcing common values, such as democracy, the rule of law,

minority rights and working conditions.

Within this pillar, extremely important issues are addressed, such as the observance of the rule
of law and the due legal process, which encompasses the fair and impartial resolution of
conflicts. In addition, it seeks to guarantee peace and stability in the relations between the
parties, creating a favourable environment for joint development. The defence of democratic
processes and institutions is also highlighted in the political dialogue. Both regions commit to
promoting and strengthening democracy as a political system, including the protection of civil

and political rights, citizen participation and transparency in governmental decisions.

The enforcement of human rights is another crucial aspect, as it promotes the commitment of
both regions to respect and protect people's fundamental rights, promoting equality, freedom,
and human dignity. Likewise, as for ocean governance, which covers discussions and
agreements related to the sustainable use of marine resources, the preservation of the marine
environment and cooperation to address challenges such as pollution and the protection of

marine life.

Finally, it is essential to address the fight against organised crime, which involves various
forms of crime, such as cybercrime, money laundering, terrorism, arms trafficking, and drug
trafficking. It is important to mention that a separate relationship has been established between
the EU and the Andean States (Bolivia, Colombia, Ecuador, Peru, and Venezuela) to combat

the use of chemical substances in the manufacture of illicit drugs.

The pillar of political dialogue is characterised by a comprehensive and cross-cutting approach,
involving the intersection between national and international issues, aimed at consolidating
strategic coordination between the EU and Mercosur. Since the signing of the Framework
Agreement, these political issues have been recognised as an intrinsic part and essential
element for the implementation of a bi-regional treaty, as evidenced by the joint declarations

emanating from the summits held in the 1990s and 2000s.

Throughout the various rounds of negotiations, considerable progress has been made in the
field of political dialogue. Issues such as the legal wording of the Preamble, the institutional

structure of future agreements and the guiding principles were successfully addressed,
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demonstrating the commitment of the parties to establish a solid basis for dialogue and

cooperation.

Negotiations, both in the Mercosur context and in the relations between the EU and Latin
America, have always addressed non-trade issues that are considered relevant to strengthen the
relationship between the regions. Since the signing of the Framework Agreement, these
political issues have been considered an essential and intrinsic part of the implementation of a
bilateral treaty, especially in light of the joint declarations made at the summits held in the

1990s and 2000s.

In this sense, punctual progress was achieved, as in the third round of negotiations, which dealt
with the legal wording of the Preamble and the institutional structure of future agreements. In
the seventh round, both parties reached a resolution on the mentioned guiding principles and
on the scope and nature of the agreement. After the tenth round, the negotiations were

practically concluded and in 2018, the conclusion of this pillar was announced.

Difficulties related to competence arise when talking about mixed international agreements,
which involve both commercial and non-commercial aspects. Because of this, the possibility
arises of establishing rules that are more in the format of recommendations or guidelines,
known as "soft law". This means that instead of including mandatory and binding clauses that
address non-trade issues, parties can opt for flexible guidelines that aim to provide guidance

but do not impose strict legal obligations.

Although these international soft law agreements may be considered "non-legal” in essence,
they cannot be neglected in the legal context of the European Union. They have the potential
to serve as an interpretative framework for legal agreements and even bind the Union through
the development of customary law or unilateral declarations. Although they are commonly
described as "political commitments" rather than legal commitments, this description can be
misleading, as both soft and hard law instruments can have political importance. However, in
international instruments, the EU usually emphasises their non-legally binding character,

referring only to their "political nature"?%2,
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Naturally, the clear inseparability of trade, political dialogue and cooperation must always be
analysed when it comes to agreements of the magnitude of the agreement signed between

Mercosur and the EU.

5.1.2 The Cooperation Pillar

The cooperation pillar of the agreement between the EU and Mercosur covers a wide range of
areas of collaboration and exchange between the two regions. Its aim is to promote cooperation
on issues of mutual interest, with a view to achieving shared objectives and strengthening

bilateral relations.?®3

Cooperation is a mutual commitment to boost sustainable development and address common
challenges in several areas, such as environmental protection, combating climate change, social
development, promotion of gender equality, science, technology and innovation, education and
culture, health, security and economic and social development. In addition, it also encompasses
other specific areas of mutual interest, such as human rights, gender equality, protection of

workers' rights, governance and indigenous rights.

Through this pillar, both parties undertake to collaborate and share knowledge, experiences
and resources to achieve positive results in these areas. The cooperation seeks to promote
balanced and sustainable development, in addition to strengthening the ties between the EU

and Mercosur, with mutual benefits for both regions.

This cooperative approach reflects the recognition that global challenges require joint solutions
and that collaboration between the EU and Mercosur can generate significant impacts in terms
of socio-economic progress, quality of life and advances in issues relevant to both

communities.

As in the case of the political dialogue pillar, the completion of the cooperation pillar was
announced in 2018. However, the final draft did not include specific provisions on this topic.
Understanding the importance of this pillar is essential to ensure that the agreement promotes
economic growth in an inclusive and sustainable manner, taking into account the social and

environmental dimensions.
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This once again underlines the paradigm shift in the agreements negotiated by the EU, with a
strong tendency towards trade agreements, ignoring the other aspects that were previously

considered essential for the EU (political dialogue and cooperation).

5.1.3 The Trade Pillar

This pillar, concerning the commercial aspects, is undoubtedly the backbone of the other two.
The trade aspects pillar is the backbone of the other two, highlighting its fundamental
importance in relation to the other two pillars. The trade pillar covers a number of areas and

issues that are essential to promote trade between regions and facilitate economic exchanges.

Within this pillar, several issues are addressed, such as bilateral and global safeguards, which
aim to protect the commercial interests of both parties and guarantee a fair and balanced trade
environment, sustainable development and labour rights. Issues related to trade facilitation are
also discussed, that is, measures that seek to simplify procedures and reduce bureaucratic

barriers to promote a more efficient flow of goods and services between the two blocks.

Other topics covered include the protection of IP and geographical indications, which aim to
safeguard property rights and the valorisation of specific products linked to certain
geographical regions. Issues related to the services and non-services sectors are also addressed,
focusing on the promotion of commercial opportunities in areas such as tourism,

telecommunications, transportation, among others.

The importance of small and medium-sized enterprises is also addressed, recognizing their role
as engines of the economy and seeking to create favourable conditions for their participation
in trade between regions. The topic of subsidies is discussed, seeking to ensure transparency
and fairness in the use of government incentives to trade. Technical barriers to trade are also
addressed, including issues such as antimicrobial resistance, genetically modified organisms,
health and safety, and sanitary and phytosanitary measures, with a view to protecting public

health and ensuring the safety of traded products.

It is worth noting that one of the main focuses of discussion in this agreement has been on
sustainable development and labour rights, with the aim of ensuring that trade is conducted in

a socially just and environmentally responsible manner.
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The current European Council for Small Business and Entrepreneurship (ECSB) is based on
the premise that a trade agreement should not be at the expense of the environment and social
responsibility and strives for predictability in international trade. From this perspective, the
trade and environment provisions for the EU's potential partners include: coordination of
transport of goods and hazardous substances, including cooperation in environmental
emergency situations; providing data and expertise used in policy-making (e.g. preservation of
aquatic ecosystems, agricultural biotechnology, biodiversity and water quality monitoring,
deforestation rates, pollutant and greenhouse gas emissions, renewable energy projects)
regulation of pesticide and fertiliser use; sustainable sourcing of commodities (e.g. fish and
marine resources exploitation, mining raw materials, forestry - timber regulation, reducing
illegal logging, soil erosion and tillage); and compliance with multilateral environmental

agreements.

From a practical point of view, the agreement signed between the EU and Mercosur has a
chapter called "Trade and Sustainable Development", where the main measures to be observed
by the Parties are established. The chapter is composed of 18 articles that range from basic
aspects, such as the recognition of the main international instruments that should guide the
entire decision-making process related to the agreement, to the dispute settlement mechanisms

that will be applied when dealing with the issue of sustainable development.

Article 2 represents the main axis of the chapter by establishing rights and obligations that must
be observed by the Parties as to the level of protection and domestic regulation,
consubstantiating a normative provision of mandatory compliance. The use of terms of

mandatory rather than optional compliance results in the hard law nature of these provisions62.

There is no doubt that this is a clause whose content is mandatory. It is not, therefore, a
gentleman's agreement clause since, on entry into force, it presupposes compliance with all the
other chapters of the agreement. There are no empty words in an agreement of this magnitude
and this chapter therefore currently represents one of the main challenges for the definitive
implementation of the agreement and therefore for its effectiveness, taking into account the
environmental problems that the region, particularly Brazil, has been experiencing in recent

times.

In short, the trade pillar plays a key role in strengthening trade relations between the EU and

Mercosur, covering a wide range of issues aimed at promoting economic growth, job creation
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and mutual cooperation, while pursuing fair, balanced and sustainable trade between the

regions.

It is important to mention that the AA signed in June 2019 essentially addresses the trade pillar,
marking a significant advance after more than 20 years of negotiations. Negotiations regarding
the political and cooperation pillars that span the same period, had their negotiations concluded
later, in July 2020. However, despite the progress announced in these areas, the exact content
of these two pillars has not yet been made available to the public. There remains, therefore, a
secrecy regarding the details and specific clauses agreed upon in these pillars, raising questions

and expectations about the terms and implications of these negotiations for both regions.?%*
5.2 The Agreement in Principle

The trade agreement signed between the EU and Mercosur known as the "Agreement in
Principle”, addresses a wide variety of trade issues and key thematic areas to strengthen
bilateral relations and promote trade between the regions. However, it is essential to highlight
that the signed Agreement is not yet a final and binding official document. As mentioned in
the previous chapter that dealt with the negotiations, the agreement is still subject to technical
and legal review (known as "legal clearance"). In fact, the Agreement is legally considered a
treaty or international agreement still under negotiation between the EU and Mercosur.
Although it is still a draft and has not reached the status of a final and binding official document,

it is a formal manifestation of intentions and commitments between the parties involved.

In its terms, the EU-Mercosur Agreement covers a wide range of issues related to regional
integration, trade in goods and services, facilitating market access, reducing tariffs and non-
tariff barriers. In addition, it sets out issues on investment, rules of origin to determine the
origin of products, IP and transparency in government procurement. Issues related to

sustainable development are also addressed, including environmental issues and labour rights.

Among all the topics addressed in the agreement between the EU and Mercosur, we will

emphasize regional integration, trade in goods, rules of origin, trade facilitation, sustainable

264 Caetano G, ‘Analysis and Foresight of the European Union-Mercosur Association Agreement’
(https://www.fundacioncarolina.es, April 2022) <https://www.fundacioncarolina.es/wp-
content/uploads/2022/04/Especial FC_ EULAC 4 EN.pdf> accessed 13 February 2023
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development, services systems and government procurement. Subsequently, a projection of its

main social, economic and environmental impacts will be made.

5.2.1 Regional Integration

The inclusion of an article dedicated to Regional Integration in the Agreement draws attention
due to the importance of this aspect. This article recognizes the differences in the respective
regional integration processes and determines that the Parties shall promote conditions to
facilitate the movement of goods and services within and between the two regions. While
reaffirming that goods originating in Mercosur shall enjoy free movement within the territory
of the EU, the article states that Mercosur members shall apply to goods originating in the EU
customs treatment no less favourable than that applicable to products originating in their own

members.

The agreement acknowledges the differences in the EU and Mercosur regional integration
processes but underlines the need to promote conditions that facilitate the movement of goods
and services. As regards the movement of goods, the agreement provides for reciprocal
benefits. Goods originating in a Mercosur member state and released for free circulation in the
EU will enjoy free circulation in the EU territory. Similarly, the Mercosur Member States are
obliged to apply customs procedures no less favourable to EU goods imported into their
territory than those applied to goods originating in Mercosur. This reciprocal treatment aims at

strengthening trade flows and ensuring equal treatment of goods between the regions.

To further promote trade, the agreement extends the benefits of Mercosur's harmonisation of
technical regulations, conformity assessment procedures and sanitary and phytosanitary (SPS)
requirements to EU goods. It also recognises the importance of trade in services and aims to
facilitate the free provision of services between the territories of the EU and Mercosur. EU
Member States are encouraged to facilitate the provision of services to Mercosur companies
on their territories, while Mercosur Member States are urged to do the same for EU companies.
This commitment promotes the expansion of services sectors, encourages investment and

increases business opportunities for companies in both regions.
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5.2.2 Trade in Goods

One of the central chapters of this agreement is the Chapter on Trade in Goods, which
establishes the guidelines and regulations related to the trade in goods. This topic aims at a
broad liberalization of trade in goods between the regions, with the objective of reducing or
eliminating tariffs and trade barriers. Within this context, Mercosur commits to fully liberalise
91% of its imports from the EU over a transitional period of up to ten years for most products.
For some more sensitive products, a longer linear liberalisation is reserved, extending up to 15
years. For its part, the EU commits to liberalise 92% of its imports from Mercosur over a

transitional period of up to ten years.

In the industrial goods sector, the EU commits to eliminate tariffs on 100% of industrial
products over a transition period of up to ten years. Mercosur, for its part, will fully remove
tariffs in priority sectors such as the automotive sector, automotive parts, machinery, chemicals
and pharmaceuticals. Liberalisation will apply to more than 90% of EU exports in each of these
sectors. Passenger cars will be fully liberalised by Mercosur over 15 years, with a seven-year
grace period and a transitional quota. EU automotive parts and machinery will also be

extensively liberalised.

In agriculture, tariffs will be phased out on 93% of tariff lines corresponding to 95% of the
export value of EU agricultural products. The EU will liberalise 82% of agricultural imports
from Mercosur, while the remaining imports will be subject to partial liberalisation
commitments, including tariff rate quotas for more sensitive products and some products that
will be totally excluded, such as special sugars?®>. Examples of agricultural products with
market access established in the agreement include beef, poultry, pork and sugar. Each of these
products will have specific volumes, phasing-in periods and, in some cases, tariffs within the

quotas established.?6¢

Chapter I addresses the issue of customs duties, establishing that the parties must reduce and/or
eliminate these duties on originating goods, as long as they comply with the origin criteria

established in the agreement. Furthermore, liberalisation schedules are defined, indicating the

265 Torres Jarrin M and Daza Aramayo LG, ‘EU-Mercosur Interregionalism’ (2023) 21 United Nations
University Series on Regionalism

266 McCabe S and others, ‘Assessment of the Social and Environmental Risks Posed by the EU-Mercosur Trade
Agreement’ (Uplift People Powered Change, 2019) <https://www.uplift.ie/wp-
content/uploads/2020/08/UPLIFT-TASC-Final-Mercosur-Report-4.pdf> accessed 19 June 2023
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deadlines for the reduction or elimination of such duties. Provisions related to goods

reintroduced after repair are also addressed.

Chapter II deals with non-tariff measures, which are non-tariff regulations and restrictions
affecting trade in goods. Section 1 sets out general provisions, covering issues such as import
and export taxes and charges, licensing procedures, export tendering, export taxes, state trading
enterprises, prohibition of quantitative restrictions, use of preferences and the establishment of

a Sub-Committee on Trade in Goods.

In Chapter III, we find the common provisions applicable to the entire agreement. These
provisions establish general exceptions that may be applied under certain circumstances,
allowing flexibility in the agreement's implementation. These exceptions may cover issues such

as national security, environmental protection and public health, among others.

The Chapter on Trade in Goods in the agreement between the EU and Mercosur plays a key
role in promoting bilateral trade between these two regions. The provisions addressed aim to
reduce trade barriers, stimulate cooperation and facilitate the flow of goods between the parties.
Through the reduction or elimination of customs duties and the regulation of non-tariff
measures, the agreement creates a more favourable environment for trade, benefiting economic

sectors and promoting mutual development.

5.2.3 Rules of Origin

The Agreement between the EU and Mercosur also incorporates a series of commitments
related to more modern rules of origin, similar to those practiced by European exporters in their
preferential trade agreements. This aims to facilitate trade between the regions, establishing
clear criteria to determine the origin of the products benefiting from the agreement. The origin
regimes of these agreements are composed of rules that involve from conceptual issues,
transportation conditions, customs cooperation and certification methods to control procedures

and origin verification.

It is worth noting that the establishment of rules of origin is a fundamental part of any trade
agreement, since its objective is to simplify and facilitate trade flows between the two regions,
allowing exporters and importers to benefit from the tariff reductions foreseen in the

agreement. In other words, the rules of origin have the objective of discriminating suppliers in
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relation to imports from partners with whom special treatment has been agreed upon,

preventing the so-called 'triangulation' of goods with third parties.

At the heart of the origin regimes is the origin criterion, which is the condition established
between the parties for each traded good, based on the benefits of the agreement, to acquire the
condition of "originating product". To determine the origin of goods under preferential trade
agreements, two basic criteria are used. The first criterion is applied to wholly obtained or
produced products, that is, those that do not incorporate inputs or materials originating in
countries that are not part of the preferential agreement. This means that these goods originate

exclusively in the countries participating in the agreement.

The second criterion is applied to products subject to substantial transformation. In this case,
the goods undergo a significant transformation process, which involves the incorporation of
materials originating and not originating in the countries that are members of the agreement.
This substantial transformation is a determining factor for products to acquire the condition of

"originating product" and be eligible to the benefits of the preferential trade agreement.

The chapter dedicated to rules of origin and related procedures is composed of three main
sections: rules of origin, procedures of origin and miscellaneous issues. These sections set out
clear and precise guidelines for determining the origin of products, ensuring that only those
that meet the stipulated criteria can benefit from the agreed preferential tariffs. Section A deals
with the rules of origin themselves, setting out specific requirements for the consideration of
products as originating, including wholly obtained products, the rule of absorption and the

principle of territoriality.

Within these rules, there are special considerations for fisheries products, where criteria such
as flag, registration, ownership and manning of vessels are taken into account. These criteria
apply to the Exclusive Economic Zones as well as to the continental shelf and the high seas. In
addition, bilateral cumulation between the parties is allowed, which contributes to further
facilitate trade. The agreement also maintains a traditional EU list identifying insufficient

operations not conferring origin, ensuring that the rules are properly applied.

Section B deals with origin procedures and sets out guidelines for exporters regarding the
documentation required to claim preferential tariff treatment. An origin declaration is required

from the exporter, and in the EU, exporters must register in the Register of Exporters System
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(REX system). With regard to inspection, the customs authorities of the importing country may
request administrative cooperation to obtain information from the exporter. However, it is
important to note that direct inspection visits by the customs authorities of the importing
country to exporters are not allowed. This aims to ensure an efficient process and avoid

unnecessary interruptions in trade operations.

Section C, on the other hand, addresses various issues and contains provisions relating to
specific countries, such as Andorra and San Marino, as well as transitional provisions. These
provisions are important to ensure a smooth implementation of the agreement and take into

account the particularities of certain regions or sectors.

In short, the rules of origin set out in the EU-Mercosur agreement are crucial to facilitate trade
between the two regions. They reflect the practices adopted in the most recent EU trade
agreements, taking into account the main EU export sectors. With specific criteria for cars, auto
parts, machinery, chemicals, textiles and clothing, these rules ensure that the products
benefiting from the agreement actually originate in the agreed regions. Although there are some
exceptions based on previous examples of EU trade agreements, these rules are essential to

promote fair and balanced trade between the EU and Mercosur.

5.2.4 Customs and Trade Facilitation

One of the aspects highlighted in this agreement is trade facilitation. In fact, trade facilitation
plays a crucial role in promoting international trade and strengthening economic relations
between countries. In the case of the EU-Mercosur AA, the chapter on trade facilitation goes
beyond the 2017 WTO agreement, demonstrating the commitment of the parties to promote a
favourable and efficient trading environment. Improved customs governance and the adoption
of high levels of transparency contribute to reducing red tape and burdens faced by businesses,

thus facilitating the flow of goods between the regions.

The consultation of companies before adopting new rules is a fundamental aspect of this
agreement, as it ensures that decisions are made taking into consideration the needs and
perspectives of the actors involved in bilateral trade. Likewise, the inclusion of periodic review

of existing rules makes it possible to adapt them according to market demands and dynamics.
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The use of modern, automated procedures is another relevant point in this chapter. By adopting
these practices, the EU and Mercosur aim to speed up the clearance of goods, reducing delays
and costs associated with trade. Risk management and pre-arrival documentation are efficient

strategies that contribute to speeding up customs processes.

In addition, mutual recognition of authorised economic operators' programmes strengthens
cooperation between the parties, promoting greater efficiency and security in trade operations.
This recognition, provided it is based on equivalent criteria and benefits, goes beyond the WTO
trade facilitation agreement, underlining the mutual commitment between the EU and

Mercosur to enhance trade relations.

Finally, maximum transparency and access to relevant information on customs legislation and
procedures benefit not only business, but also stakeholders and the general public. Such
transparency facilitates the understanding of trade rules and enables stakeholders to express
their views and contribute to discussions prior to the adoption of new customs-related

Initiatives.

The trade facilitation chapter in the EU-Mercosur AA represents an important step forward in
enhancing trade relations between the two regions. Going beyond the 2017 WTO agreement,
this chapter seeks to promote efficiency, transparency and simplification of customs procedures
with a view to facilitating bilateral trade. Improved customs governance, business consultation,
the use of modern and automated procedures, mutual recognition of authorised economic
operator programmes and maximum transparency are key elements that contribute to
strengthening the trade partnership between the EU and Mercosur. Trade facilitation plays a
key role in the development of international trade relations, boosting economic growth and

benefiting both traders and consumers in both regions.?®’
5.2.5 Sustainable Development in The Mercosur-European Union Agreement

The agreement between Mercosur and the EU has aroused great expectations in relation to
sustainable development, since one of its main objectives has always been the creation of an

interregional association aimed at sustainable development.268 In this context, the Agreement

267 <O Resumo Do Acordo Mercosul-Unido Europeia — Parte 1, 2 € 3° (Emme Consult, 15 July 2019)
<http://emmeconsult.com/noticias/veja-aqui-o-resumo-do-acordo-mercosul-uniao-europeia-parte-2/> accessed
18 June 2023

268 1bid 265
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in Principle included a specific chapter on trade and sustainable development where
commitments related to environmental protection, decent work and social corporate

responsibility are established.

One of the main achievements of this agreement is the incorporation of the Paris Agreement
commitments on climate change. This means that member countries must remain committed
to the goals set out in the agreement, seeking to reduce greenhouse gas emissions and promote

the transition to a low-carbon economy.

Furthermore, the agreement establishes labour standards and corporate social responsibility
practices based on recognised international guides. This represents a significant advance, as it
encourages companies to adopt policies and practices that guarantee respect for workers' rights

and promote fair and safe working conditions.

An important aspect of the sustainable development chapter is the need for member countries
to comply with International Labour Organisation (ILO) conventions. This includes ensuring
freedom of association, combating forced and child labour, and eliminating discrimination in
employment. These obligations aim to protect workers' rights and promote a decent work

culture.

It is worth noting that the implementation of these commitments may be more challenging for
Mercosur countries, as they may need to make more significant regulatory adjustments
compared to European countries, which already have a regulatory status quo closer to what was

negotiated in the agreement.

Another important point is the inclusion of a dispute settlement mechanism, which allows the
resolution of disputes related to compliance with environmental and labour obligations. This
mechanism provides a propitious environment for dialogue and the search for peaceful

solutions, avoiding prolonged conflicts.

Despite the advances achieved in this agreement, it is important to recognize that there are still
challenges to be overcome. It is necessary to guarantee transparency in the implementation of
environmental and labour protection measures, in addition to promoting cooperation and

exchange of information on voluntary sustainability assurance schemes.
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Moreover, it is essential to ensure that measures adopted on the basis of the precautionary
principle are duly based on scientific information and do not constitute arbitrary restrictions on
trade. The correct application of this principle will allow the prevention of environmental
damage and risks to health and safety, without compromising the economic viability of

commercial activities.

In conclusion, the sustainable development chapter in the agreement between Mercosur and
the EU represents a significant step towards a more sustainable and fairer economy. Through
this agreement, member countries commit to implementing measures to protect the
environment, ensure decent working conditions and promote corporate social responsibility.
However, it is necessary to closely monitor the implementation of these measures and
overcome the remaining challenges so that the benefits of sustainable development are

effectively achieved.

5.2.6 Services and Establishment Provisions

The trade in services and establishment in the agreement between Mercosur and the EU are
extremely relevant topics in the context of international trade relations. This chapter of the
agreement seeks to facilitate the provision of services between the members of the blocks,

promoting the free movement of companies and qualified professionals.?%’

One of the features of this chapter is its adherence to the commitments set out in the General
Agreement on Trade in Services (GATS), which demonstrates the intention to align the
agreement between Mercosur and the EU to international standards and principles related to

trade in services.

A key aspect of this chapter is the right of establishment, which allows foreign companies to
set up permanent businesses in the host country. This not only encourages foreign investment,

but also promotes economic development and job creation.

In addition, the chapter addresses the movement of professionals for commercial purposes,

which enables the mobility of qualified workers between member countries. This openness to

269 Maduro L, Veiga P da M and Rios SP, ‘Acordo Mercosul-Unido Europeia: Impactos
Normativos/Regulatérios No Mercosul’ (Publications, 26 August 2020)
<https://publications.iadb.org/pt/acordo-mercosul-uniao-europeia-impactos-normativosregulatorios-no-
mercosul> accessed 18 June 2023

128



talent exchange is beneficial both for companies, which can count on highly qualified
professionals, and for professionals, who have the opportunity to broaden their international

experience.

However, it is important to note that the agreement does not address issues related to
investment regulation or state-investor dispute settlement mechanisms. These matters remain
governed by the Bilateral Investment Treaties signed individually between the EU and

Mercosur countries.

In summary, the chapter on trade in services and establishment in the Mercosur-European
Union agreement represents a significant advance in economic integration between the blocs.
By promoting the liberalisation of trade in services and facilitating the mobility of
professionals, the agreement creates an enabling environment for economic growth and
sustainable development. However, it is essential that member countries closely monitor the
implementation and enforcement of these provisions, ensuring that the benefits are fairly and

equitably distributed among all parties involved.

5.2.7 Technical Barriers to Trade

Technical barriers to trade" refer to regulations, standards and technical requirements that may
affect international trade. These barriers may include requirements related to safety, quality,

public health, environment, consumer protection, among other aspects.

In the context of the agreement between Mercosur and the EU, technical barriers to trade are
issues related to differences in technical regulations and standards adopted by each party. These
differences can create barriers to trade, since products must comply with requirements on both
sides. Therefore, "the EU and Mercosur have negotiated a forward-looking and progressive
chapter" on this aspect, building on the obligations of the WTO Technical Barriers to Trade
(TBT) Agreement.270 It is a comprehensive and forward-looking chapter related to TBT,
following the obligations set by the World Trade Organisation (WTO) TBT Agreement. The

aim is to ease the trading between the parties by eliminating unnecessary obstacles and creating

270 Ibid 267
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conditions for further convergence of technical regulations and standards in the future. Such

convergence will contribute to reducing adaptation costs for businesses. 271

In the field of technical regulations, the parties involved have agreed to go beyond the rules
established by the WTO regarding the use of international standards as a reference for their
own technical regulations.?’ That is, they seek to adopt international standards as the basis for
their own regulations. In addition, they have agreed to conduct regular reviews with a view to

increasing alignment with these international standards over time.

To facilitate regulatory convergence, a specific set of international standardisation
organisations, such as International Organization for Standardization (ISO), International
Electrotechnical Commission (IEC), International Telecommunication Union (ITU) and Codex
Alimentarius, has been defined. This definition is in line with the EU's understanding of
international standards, which requires the decision of the TBT (Technical Barriers to Trade)
Committee as a necessary, but not sufficient, condition for recognising an international

standard.

With regard to conformity assessment, the chapter establishes general principles, including the
promotion of the use of international assessment systems, based on risk assessment. It also
promotes the transparency of conformity assessment procedures, including the publication of
those procedures and of the approved assessment bodies. In the case of conformity assessment
carried out by public authorities, it has been agreed to establish fees commensurate with the

service provided, and to make them public.?”?

The parties take different approaches in certain areas of conformity assessment, such as
electrical safety, electromagnetic compatibility, energy efficiency and restriction of hazardous
substances. The EU uses suppliers' declarations of conformity, while Mercosur has committed
to accept the results of tests carried out by EU conformity assessment bodies, facilitating

exports in the electrical and electronics sectors.?”*

271 ¢Chapter on Technical Barriers to Trade (TBT) Trade Part of the EU-Mercosur Association Agreement’
(SICE - Sistema de Informagdo de Comércio , 28 June 2019)

<http://www.sice.oas.org/TPD/MER _EU/Texts/Technical Barriers to Trade e.pdf> accessed 18 June 2023
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On the transparency aspect, the parties agreed to follow the WTO+ disciplines regarding public
consultations and notifications to the WTO TBT Committee. This allows for a comment period,
written discussion, written response and enhanced reporting obligations, facilitating the

identification of potential trade barriers.?”>

The parties also agreed on the general principles for the application of TBT disciplines to
marking and labelling, with the aim of facilitating market access for economic operators while
respecting health and safety requirements. Agreements included requiring relevant information
on labelling, allowing additional labels in the importing country, accepting non-permanent
labels and ensuring prompt and non-discriminatory decisions on applications for prior approval

of labels.

Under TBT-plus, standards go beyond the regulations set by the WTO, two aspects are worth
highlighting. Firstly transparency and dialogue, which means that the parties involved should
make the decision-making processes and the implementation of these measures more
accessible, clear and involve consultations and interactions with relevant stakeholders. And
secondly good regulatory practices. This implies that efficient and evidence-based regulatory

approaches should be adopted, which generate economic, social and environmental impacts.?7¢

Furthermore, the EU-Mercosur agreement includes ambitious joint cooperation mechanisms
aimed at facilitating trade in future initiatives. This means that the parties are committed to
work together to develop and implement measures to promote more fluid and efficient trade

between them.
5.2.8 Sanitary and Phytosanitary Measures

In the terms of the agreement, a chapter is reserved to deal with Sanitary and Phytosanitary
Measures. According to the WTO (World Trade Organisation), the objective of these measures
is to protect human and animal life from risks related to additives, contaminants, toxins or
organisms that may cause food problems. It also aims to protect human life from diseases

transmitted by animals and/or plants, as well as to protect animals and plants from pests or

275 Tbid 265
276 Ibid 177
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diseases caused by micro-organisms. It also seeks to prevent or limit damage to countries

caused by the entry, establishment and spread of pests.

The aim of this chapter is to improve and facilitate trade while keeping EU consumers safe.
European consumers are demanding the quality and health of products entering the EU
territory, and are reluctant to consume food containing agrochemical residues. The agreement
aims to provide predictability, transparency and simplification of administrative procedures for

European exporters and the competent authorities of the Member States.

In this context, Mercosur countries will be subject to strict control of sanitary and phytosanitary
standards to protect EU consumers with regard to food safety, animal and plant health. Thus,

the same rules will be applied by the EU when importing agricultural or fisheries products.

In the case of non-compliance with the rules of the SPS chapter, measures have been
established to deal with such situations. Mercosur countries have agreed to these measures to
avoid previous cases of violations of the standards. The SPS chapter incorporates a veto
mechanism or 'red button' for cases of risk of violations of the standards, allowing for
emergency measures under Article 14. This means that an EU Member State can apply
phytosanitary measures to prevent products from a particular farm or production system from
entering the EU. Article 10 of the SPS chapter also includes the concept of "regionalisation"
and "compartmentalisation", allowing the blocking of specific regions without affecting the

whole EU or Mercosur.?”’

In addition, the SPS Chapter establishes in its Article 7 that the exporting party shall only
authorise exports from "approved establishments" with guarantees from the competent
authority that these establishments meet the sanitary requirements of the importing party. The
importing Party must have a public list of approved establishments. In addition, the Parties
have agreed to simplify control and verification by reducing the frequency of import controls

carried out by the importing Party.?’®

277 Hagemejer J and others, ‘Trade Aspects of the EU-Mercosur Association Agreement’ (European Parliament,
November 2021)
<https://www.europarl.europa.eu/RegData/etudes/STUD/2021/653650/EXPO_STU(2021)653650 EN.pdf>
accessed 18 June 2023

28 1bid 177

132



The agreement includes bilateral and international cooperation in the key areas of animal
welfare, biotechnology, food safety and the fight against antimicrobial resistance (AMR)?".
One of the results will be an increased exchange of information, knowledge and experience
which will strengthen research cooperation. The Parties will also cooperate in international fora
to promote the development of international animal welfare standards by the World
Organisation for Animal Health (OIE) and animal welfare best practices and their
implementation. On issues related to the application of agricultural biotechnology, the Parties
agreed to exchange information on policies, legislation, guidelines, best practices and projects

of agricultural biotechnology products, as well as specific topics on biotechnology that may

affect trade, including Cooperation on Genetically Modified Organisms (GMOs) testing. 2

In summary, this chapter deals with sanitary and phytosanitary measures aimed at protecting
human, animal and plant health, as well as facilitating trade between parties. It establishes rules,
control procedures and emergency mechanisms to ensure food safety and compliance with
sanitary and phytosanitary standards. However, there are debates regarding the risk-based
approach to the detriment of the precautionary principle and the lack of democratic control over

decisions taken under the SPS chapter.
5.2.9 Public Procurement Policies

In the chapter on Public Procurement, the doors are open to the market for goods, construction
and infrastructure services, both at federal level for European and Mercosur companies. The
principles of non-discrimination, national treatment and the most favoured nation clause are
applied as a priority. Governments, for their part, must act in a transparent and impartial
manner, avoiding conflicts of interest and any corrupt practices that could taint the integrity of
public procurement. They will not hesitate to impose sanctions against those involved in acts

of corruption, strictly following domestic legislation.

The European Union makes a point of including chapters on government procurement in its
preferential agreements. In agreements with developed countries that participate in the WTO
Government Procurement Agreement, the provisions of this plurilateral agreement are

incorporated, especially those related to equal and non-discriminatory treatment to suppliers

279 Tbid 265
280 Ibid 177
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originating from other signatory parties, regardless of whether or not they are established in

the country making the public procurement. 28!

In these preferential agreements, besides the rules negotiated in the Global Center on
Adaptation (GCA) /WTO, some norms related to bidding procedures are added. These rules
address issues such as qualification, conditions for participation of suppliers and publication of
news, making a connection with the WTO agreement, providing specific details that may be

related to the institutional characteristics of one or both partners involved.

In the case of the agreement between Mercosur and the EU, as well as in other agreements
concluded between Europeans and developing countries, which are usually not signatories of
the WTO agreement, the principles of national and non-discriminatory treatment are expressly
mentioned. From these principles, the articles that refer to the various procedures and steps that
make up the public procurement processes follow, from the valuation of contracts to the

government decision related to these acquisitions.?®?

The rules established for each stage are aimed at ensuring the transparency of the process and
the observance of the general principles of national treatment and non-discrimination in
relation to foreign goods, services and suppliers. Furthermore, clauses are included to prohibit

the use of offsets in government procurement by signatory countries.

In all preferential agreements signed by the EU, national lists of commitments are annexed,
covering: the goods and services (including public works) covered; the entities (central, sub-
central and other) whose purchases are covered; and the value thresholds above which public
purchases of the listed goods, services and entities are subject to the provisions of the
agreement. These lists provide a clear and specific basis for the application of the agreed

provisions.
5.3 Perspectives on EUMETA's Social, Economic and Environmental Impacts

According to Eurostat, by way of trade partnership, the EU ranks second in relation to

Mercosur, while Mercosur ranks eleventh in relation to the EU283 . In 2018, for example, the

281 1bid 269
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EU concentrated most of its exports to Mercosur in the machinery, transport equipment,
chemicals and manufactured goods sectors. On the other hand, the food, live animals, raw

materials, mineral fuels and lubricants sectors stood out in imports from Mercosur to the EU.28

Given the strong historical, cultural and economic ties between the two blocks, for the EU the
AA means a chance to further strengthen these relations and expand its trade and investment
activities in the region. For Mercosur, it has the potential to compensate for the relative loss of
market access faced by the region, as its competitors enjoy more advantageous access to the
European market through free trade agreements. Therefore, the agreement between the two

generates benefits for both parties.

However, while the AA signed in 2019 represents a significant and promising milestone in
trade relations between the two regions, both sides also express defensive concerns. The
agrarian sector is a prime example. This has been very sensitive ground since the beginning of
the negotiations that began in the 1990s. Here, for example, the spotlight of criticism and
speculation is especially on dairy products, beverages, livestock/meat, processed agricultural

products and the protection of EU geographical indications.

Another strong example of fragility is that of environmental protection. Many say that the
academic analysis on impact studies on issues of such magnitude, such as climate change, has
not been taken into account. the Sustainability Impact Assessment (SIA) conducted by London
School of Economics and Political Science (LSE) for the European Commission, for example,
was published in October 2019, three months after the negotiations closed. This means that the

most recent impact study at the time did not serve the negotiators as a guide.

Given this context, an in-depth analysis to understand the possible outcomes of this agreement
becomes necessary. This implies examining the main issues related to sustainable development,
including environmental protection, social inclusion, the promotion of labour rights, economic
justice and the mitigation of inequalities. In addition, the possible impacts on economic sectors

such as agriculture, industry, services and investments, taking into account the specific

_international trade in goods_statistics&oldid=581432#In_2021.2C_EU was_the second trading_partner for
_Mercosur.2C_after China_and ahead of the United States> accessed 18 June 2023

284 <Sustainability Impact Assessment in Support of the Association Agreement Negotiations between the
European Union and Mercosur’ (London School of Economics and Political Science, July 2020)
<https://www.lse.ac.uk/business/consulting/assets/documents/EUMercosurSIA-DraftFinalReport-July-
2020.pdf> accessed 27 June 2023
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characteristics of each region and their respective trade policies. To this end, studies conducted

by independent institutions will serve as the basis of this study.
5.3.1 Social impacts

The analysis of the social impacts resulting from a trade agreement, especially the AA between
Mercosur and the EU, implies the study of areas related to the protection of human rights,
including civil, political and social rights, as well as indigenous peoples. Furthermore, for the
guarantee of labour rights, decent working conditions, equal opportunities and the elimination
of child and forced labour are assessed. Income distribution and social inequality are also
considered, aiming to avoid concentration of wealth and promote equitable sharing of

economic benefits.

Therefore, the SIA study on the potential economic, social impact made by LSE and published
by the European Commission, assessed the potential impacts on employment (including in the
informal economy), decent work, working conditions, as well as distributional impacts
(including income inequalities from poverty). The effects on the effective implementation of
international core labour standards and International Labour Organisation core conventions

were also analysed in the context of the AA between Mercosur and the EU. 2%

Firstly, the study presented a baseline with an overview of current socio-economic trends in
the countries directly involved in the agreement, with a particular focus on employment and
wages, poverty and income inequality (Gini index). Simultaneously, an analysis of adherence
to and implementation of international labour standards by Mercosur and EU countries (with
an emphasis on ILO core labour standards) and the decent work agenda, including social

protection, social dialogue and health and safety at work.

According to the analysis carried out by LSE?% | the socio-economic effects of the AA cannot
be dissociated from the political context in which trade liberalisation takes place. Thus,
considering the continuation of the current context, it is predicted that the EU-Mercosur AA
would have significant aggregate positive welfare effects for the EU, Brazil and Argentina, but
neutral welfare effects for Uruguay and Paraguay. Still, small wage gains for both unskilled

and skilled workers in both the EU and Mercosur countries, with the exception of Brazil, where

285 Tbid
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wages tend to remain constant for both categories of workers. In both scenarios, wage gains
are expected to be more significant for unskilled labour than for skilled labour. On this point,
the study presents an exception for the EU case, where gains tend to be equivalent for skilled

and unskilled categories.

The analysis by LSE also predicts for Mercosur a growth trend and the largest employment
gains in the agribusiness sectors, especially in cereals, vegetables, fruit and nuts, cattle, other
meat, other animal products and gas. The opposite effect was projected in the metal products,
motor vehicles and transport equipment and machinery sectors. In the case of the EU,
considering its labour market structure, the forecast impact on job creation proved to be much

less significant, with variations of less than 1% forecast in both scenarios.

In this respect, the trading partners commit themselves to respect, promote and properly
implement core labour standards as defined in the fundamental conventions of the International
Labour Organisation (ILO) in the context of the EU-Mercosur AA. Furthermore, they
committed to respect social standards and reaffirmed their right to supervise labour issues. In
line with the 2008 Declaration on Social Justice for a Fair Globalization, the commitment also
promotes decent work and values responsible supply chains and international cooperation to

spread good practices.??’

The current chapter on trade and sustainable development is based on free trade agreements
previously signed by the EU, which means that the EU has previous experience in this aspect.
On the other hand, although Mercosur is officially committed to the protection of international
labour standards at both the national and regional levels, none of the trade agreements signed
by the bloc to date have included a specific chapter on this aspect, as is the exact situation of
the AA with the EU. In short, the EU-Mercosur AA has a positive social impact, especially for

the Mercosur countries.

However, the study strongly emphasized that the positive impact of stricter labour standards
enforcement in the Southern Cone areas will depend largely on political will and the application
of adequate resources (internal and external). Among the recommendations presented in the

study, the first one is that the countries involved should undertake efforts to eliminate poverty.
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To this end, the maintenance of specific programmes and the promotion of better income

redistribution is essential.

Furthermore, aiming at strengthening labour and trade union rights, it was recommended that
Mercosur countries, especially Brazil and Argentina, strengthen the enforcement of labour
laws, especially the freedom of association and the right to collective bargaining, including the
ratification of ILO Convention 87. It was also recommended to strengthen labour inspection
programmes aimed at reducing forced labour, increasing formalisation and promoting better

working conditions.?*

In order to strengthen the inspection and implementation of labour laws, improve working
conditions and protect workers' rights in the Mercosur region, the study recommends
Strengthening labour inspection programmes. These programmes aim to protect workers' rights
and ensure that they comply with established labour standards. Positive experiences from
Brazil and Argentina in reducing forced labour and promoting labour formalisation were used

as examples.

The EU should adopt EU-wide due diligence measures and promote responsible business
conduct/company social responsibility to strengthen labour rights. This includes making
European companies responsible for controlling responsible value chains, with a focus on

eliminating child labour, forced labour and discrimination at work.?%

In relation to child labour, the recommendations are directed both through the implementation
of prevention programmes and through punitive and accountability measures. As examples, the
study cited Paraguay's National Strategy for the Prevention of Forced Labour and Argentina's
National Plan for the Prevention and Elimination of Child Labour.?*° In this context, the study
suggests that the EU should support programmes to combat child labour, in collaboration with
the Mercosur government and local society groups. In addition, it is suggested that the EU
adopt the promotion of corporate responsibility for companies to control responsible value
chains, ensuring that there is no involvement with child labour or forced labour. In short, the

1

proposal would be to apply a "zero tolerance" approach to child labour, as proposed by

European Commission President Ursula von der Leyen.
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Gender equality was also the focus of recommendations encouraging increased participation
of women in decision-making, with technical support from the WTO's new focal point for trade
and gender, established after the Buenos Aires Declaration on Trade and Women's Economic

Empowerment.

The study also recommends that Mercosur countries develop adjustment programmes for
workers in the most affected industrial sectors, such as machinery. These programmes can
include training, capacity building and apprenticeship opportunities so that workers can acquire
the necessary skills to adapt to the new demands and find jobs in emerging sectors or in other
sectors of the economy. This is intended to mitigate the negative impacts of changes on

industrial sectors and promote a smoother transition for affected workers.

The last recommendations were related to dispute settlement, public accountability
mechanisms and monitoring processes. On dispute settlement, Mercosur countries should
adopt a more assertive approach to violations of freedom of association. Dispute resolution

involves mediation, arbitration or even legal action depending on the case.

As for public accountability mechanisms, it is proposed that Mercosur countries adopt more
open accountability mechanisms in order to contribute to the resolution of labour disputes. This
means promoting transparency and the participation of civil society in the conflict resolution
process. Public accountability mechanisms can include public consultations, hearings, reports
and dissemination of relevant information, allowing interested parties to access information

and become actively involved in the resolution of disputes.

The recommendation on monitoring processes emphasizes the importance of establishing
effective processes for evaluations carried out after the implementation of policies and
programmes. These processes are essential to ensure proper implementation of the chapter on

trade and sustainable development, as well as to protect core labour standards.

Although the studies prepared by the LSE have presented promising data and recommendations
to reinforce the viability and success of the AA with the generation of positive impacts in social
areas, some studies move in the opposite direction. One of them is the opinion of the Irish civil

association called Uplift.291
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According to the analysis conducted by Uplift, its key findings reveal risks that are considered
high with regard to labour rights arising from the implementation of the AA. This is because
the shortcomings of the agreed text are not compensated for by strong national institutions in
the Southern Cone. According to the analysis, the weaknesses of labour market-related

institutions and serious legislative shortcomings related to labour rights are significant.

One example mentioned was Argentina's failure to ratify the Employment Policy Convention,
which has as its core objective the promotion of full and productive employment and decent
work as a response to the crisis (ILO, 2019). This lack of ratification is not surprising, given
the era ruled by the liberal government that chose to address the severe economic crisis through

monetary and fiscal consolidation rather than adopting full employment policies.?*?

Likewise, Paraguay has not ratified the convention requiring a constant and tight labour
inspection system in agriculture. Even more worrying is the fact that Brazil has not ratified the
fundamental convention that guarantees freedom of association (also mentioned in the studies
made by LSE). Moreover, equally worrying is the reform approved in 2017 that resulted in the
elimination of a number of labour rights in Brazilian legislation, rights that had been in force

for decades.

Among Mercosur members, Uruguay was the only country that ratified all core labour and
governance conventions. This situation underscores the concern about the lack of commitment
and adequate protection of labour rights, which greatly increases the social risks associated

with the implementation of the AA.

A study published by Trade Differently also analyses the social impacts of the AA between
Mercosur and the EU. In the chapter that talks about the consequences for the economy,
employment opportunities and labour rights, the deindustrialisation effects of the
aforementioned agreement are presented. According to them, the agreement that will result in
the elimination of import duties, may result in the increase of economic inequality between the

parties involved. 2%3
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Regarding employment, studies indicate that the agreement could result in the loss of 186,000
skilled jobs in the region, including jobs in the automotive industry in Uruguay, machinery in
Brazil and Paraguay, and the chemical and pharmaceutical industries in Uruguay, Paraguay
and Argentina. The small increase in unskilled jobs in the agricultural sector would not offset

this loss and, in any case, would only benefit large agricultural companies.?**

This study points out that the Trade and Sustainable Development (TSD) chapters of the
agreement do not include strong and binding safeguards to ensure compliance with
(international) labour rights. Labour unions are not assigned with a role in monitoring the core
labour standards established by the agreement. Furthermore, the Labour Forum, a joint
initiative of trade unions from EU and Mercosur countries, which could monitor the
implementation of the labour aspects of the agreement, receives no recognition. This negates
the crucial role played by EU and Mercosur trade unions as drivers of sustainable

development.?®?

Also, according to the report, labour unions from the EU and Mercosur complain about the
lack of transparency of the agreement since they were not consulted about it, as well as the lack
of information sharing, despite repeated requests made by trade union leaders from both
continents. According to the text, even more aggressive is the conclusion of Quintino Severo,
deputy secretary for international relations at Brazil's Central Unica dos Trabalhadores (CUT),
who says that the EU-Mercosur agreement grants too many benefits and power to Brazilian
agricultural companies at the expense of protecting the environment, indigenous peoples and

rural workers. "We continue to deal with an agricultural model based on slavery," he says.?

However, the study goes beyond this criticism and presents a chapter entitled "An Alternative".
Among others, the study suggests greater public and civil society participation, emphasizing
the need for balance of influence and transparency. And it reaffirms that the concerns of
workers and trade unions must be taken into account, aiming at the promotion of human rights,

decent work, democratic principles and other relevant and necessary international standards in

this context
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5.3.2 Environmental impacts

As with the analysis presented above on social impacts, we will initially present the results of
the SIA on potential economic, social and environmental impacts done by the LSE and
published by the European Commission. These studies provide a solid basis for our
understanding of environmental issues such as climate change; energy use; land use; forestry;
air pollution; waste production; ecosystems and biodiversity; and trade in environmental goods

and services.

However, in addition to LSE studies, other research also contributes to a better understanding

of these issues by offering additional perspectives.

The EU takes a holistic approach to sustainability in trade policy-making and recognises the
importance of integrating economic, social and environmental considerations to ensure
sustainable development. In this context, the EU seeks to promote environmental sustainability
by addressing issues such as climate change, biodiversity loss, deforestation and resource
depletion. Trade agreements often include provisions encouraging the implementation and
enforcement of environmental standards, promoting sustainable management of natural

resources and combating illegal trade in wildlife.

The EU also encourages responsible business conduct, supports sustainable supply chains and
promotes corporate social responsibility. For this reason, the EU consistently advocates the
inclusion of chapters on sustainable development in trade agreements to address sustainability

concerns.

Thus, it can be said that the EU has long demonstrated its commitment to environmental
protection through the use of a wide range of trade policy instruments that incorporate
sustainability objectives. In its "Trade for All" strategy, the EU has expressed its willingness
to incorporate sustainable development considerations "in all relevant areas of FTAs", such as

energy, raw materials or public procurement provisions (EC, 2015a).

As for Mercosur, its approach to trade and the environment has changed significantly since its
creation. Although the preamble to the 1991 Treaty of Asuncion stated that Mercosur members
aim to achieve a common market, "in the conviction that this objective should be achieved

through the optimal use of available resources, the preservation of natural resources and the
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protection of the environment", environmental issues did not feature in any of the 24 articles

of its founding treaty.

However, the 1992 Canela Declaration was an important milestone in this trajectory. From it,
a working group was established to analyse the environmental policies of Mercosur member
countries, which later evolved into Working Subgroup No. 6 on the environment in 1995. Since
the mid-1990s, Mercosur countries have adopted a series of regional agreements related to the

environment.

In 2001, Mercosur's Framework Agreement on the Environment reaffirmed the commitment
of all Mercosur members to environmental protection. Although these regional initiatives are
not binding, they reflect the growing importance attached to the relationship between trade and

environment since Mercosur's creation.

Although previous Mercosur trade agreements have not explicitly addressed environmental
issues, member countries recognise the relevance of environmental protection and sustainable
development. As part of their international agenda, they have actively participated in
multilateral agreements related to the environment, making commitments to meet the

established objectives.

However, the EU-Mercosur AA represents an advance on these previous efforts by including
a specific chapter on trade and sustainable development. This inclusion explicitly recognises
the need to reconcile trade and environmental protection and sets out clear commitments to
promote the implementation of environmental protection measures and pursue sustainable

development in both regions.

The incorporation of this chapter in the agreement represents significant progress, allowing
closer cooperation between the parties to promote environmental protection, biodiversity
conservation, and the adoption of more sustainable business practices. However, it is important
to highlight that the effective implementation of these commitments and the achievement of
concrete results will require joint efforts, including the creation of monitoring and supervision
mechanisms, as well as the adoption of incentives for companies and governments to adopt

sustainable practices.

Analysis of the impact on Carbon dioxide (CO2) and methane gas emissions
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According to studies and analysis carried out by LSE on the impact of the EU-Mercosur AA,
the impact on CO2 emissions will be small in the long term. In the conservative scenario, CO2
emissions in the EU are expected to increase by 0.03%. Argentina, on the other hand, shows
the largest increase, at 0.51%. However, putting this increase in perspective, Argentina's
contribution to global CO2 emissions is low compared to that of the EU. A small decrease in

CO2 emissions is foreseen for Uruguay and Paraguay.

Regarding methane gas, scale and composition effects amplify the impact of AA in Mercosur
countries, mainly due to the expansion of livestock production. In the case of nitrous oxide,
these effects are also amplified, suggesting a reallocation to sectors such as agriculture. On the
other hand, in the EU, composition effects are greater than scale effects, resulting in an overall

decrease in projected emissions.

The conclusion of the analysis highlights that the small increase in global Greenhouse gases
(GHG) emissions in Mercosur countries due to the AA is not expected to have a significant
impact on Mercosur member states' compliance with their commitments under the Paris
Agreement. In terms of CO2 emission reduction commitments, Paraguay has committed to
reduce emissions by 20% from projected 2030 levels, partially conditional on international
support. Uruguay, in the reduction of emissions by 29% by 2025. Argentina, meanwhile, since
the adoption of the Paris Agreement, has committed not to exceed 483Mt CO2e by 2030, which
is 25% above the levels presented in 2015. Finally, Brazil established an absolute reduction

target of 37% below 2005 levels by 2025.

In fact, Mercosur countries, with the exception of Paraguay, have committed to reducing
greenhouse gas emissions by adopting targets and policies related to forests. The European
Union-Mercosur AA includes a commitment to the effective implementation of the Paris
Agreement, which can strengthen these commitments and initiatives for the sustainable

management of forests in the countries involved.

Forest conservation

Among the Mercosur countries, Brazil and Paraguay stand out for having abundant forest
resources. In Brazil, about 58% of the territory is covered by forests, while in Paraguay this
coverage reaches approximately 38%. These figures demonstrate the importance of forests as

significant natural resources in these nations. During the period from 2010 to 2015, the
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Mercosur region faced a significant process of forest area loss. Countries such as Argentina,

Brazil and Paraguay recorded alarming rates of deforestation.

Several factors have contributed to this loss, and agricultural expansion is one of them. The
need to make room for plantations and pastures has led to the suppression of forests. A great
example is the Brazilian Cerrado has lost more than half of its original extension due to cattle

breeding and the production of industrial crops.

Furthermore, urbanisation stands out, since the growth of urban areas implies the felling of
forests to build infrastructures and expand cities. In addition to the above, illegal logging and
the invasion of protected lands by clandestine logging companies have also contributed to

forest destruction.

It is worth noting that timber production in Mercosur plays a significant role in the regional
economy. Brazil is a major producer and consumer of wood, representing a substantial share
of the country's GDP and exports. In 2014, the Brazilian forestry sector accounted for 1.1% of
GDP and 1.3% of total exports, including wood pulp. Timber production in Brazil has
increased slightly, mainly due to growth in wood pulp production. Most Brazilian timber
exports come from planted forests, as international trade in logs from natural tropical forest has
been progressively banned since 1980. Around ten percent of Brazil's timber exports go to the
EU. While the production of wood products has increased significantly in Uruguay as a result
of the expansion of wood pulp production, it has remained consistent in Argentina and

Paraguay over time.?*’

Just by way of comparison regarding timber production, the LSE study points out that the EU

produced around 800 million tonnes in 2018, compared to 200 million tonnes in Brazil.

Regarding forest resources in the EU, it is estimated that forests account for about 40% of the
total land area with large variations in forest cover between Member States. Some countries
have a significantly higher proportion of their land covered by forest compared to others.
However, unlike the Mercosur countries, in the EU the forest area has increased progressively

over time, reflecting joint efforts to conserve and sustainably manage natural resources.
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Brazil experienced a decline in deforestation between the years 2004 and 2012. This result was
largely attributed to the adoption of appropriate policy initiatives, voluntary agreements and
market-based initiatives that aimed to reduce the demand for further deforestation, increasing
the risks for those involved in this process. However, from 2014 onwards, deforestation rates

in Brazil began to increase due to the implementation of the New Forest Code.?”®

In terms of Mercosur, several internal forest protection policies have been adopted. Argentina,
for example, adopted the Native Forest Law in 2007, and a Zero Deforestation Law was
adopted in Paraguay in 2012. However, major differences in terms of environmental regulatory

stringency can be perceived among Mercosur member countries.

It is important to highlight Brazil's situation regarding beef production and deforestation. Some
stakeholders, such as the European beef industry and environmental and animal protection
NGOs, have expressed specific concerns on the issue. Around 23% of Brazil's total surface
area is made up of agricultural land, divided between low-productive grassland and pasture
(75%) and cropland (25%). Historically, most of the deforested forest land in Brazil has been
converted to cattle pastures, as agricultural production is mainly located away from forest areas.
According to Global Forest, there is a great opportunity to expand beef production by
intensifying production in these areas without inducing further deforestation. However, most
deforested areas are used for low-efficiency cattle. Even with high beef prices and increased
production in previous years, deforestation has increased. This suggests that policies and

enforcement actions have been effective in reducing deforestation since 2004.

The effort to combat illegal deforestation, led by Burgess, has been effective in reducing forest
loss, especially in areas closest to economic and market pressures. The beef moratorium in
2009 had some positive, albeit limited, effects. Slaughterhouses were encouraged to avoid
buying from properties with deforestation, as shown by the study by Gibbs et al. (2016).
Another study found that the moratorium prevented some deforestation on properties that

registered at the start of the programme, but there was leakage in the supply chain. *°Other
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policies that contributed to slowing deforestation include the creation of indigenous reserves

and the 2006 Forest Code.

According to LSE's analysis, there is great potential for expansion of the oilseed sector in
Brazil, with a focus on soybean and sugarcane production. In general, Brazil has a great
physical potential to increase soybean production by converting degraded pastures into
cultivated areas. As for sugarcane, it occupies less than 9 million hectares in Brazil, mainly in
Sao Paulo, representing only 4.4% of total agricultural land. It is estimated that there are more
than 40 million hectares of pasture suitable for sugarcane production studies show that
increased production of ethanol from sugarcane can occur without threatening forests under

conservation and by meeting future demand for land for human and animal food.?%

Overall, the evidence indicates that Brazil has scope to expand agriculture through
intensification and increased productivity, applying advanced agricultural technologies that
allow for expansion but without deforestation. However, the study concludes that this positive
scenario depends on Brazil's commitment to fulfil the promises of the Paris Agreement related

to the preservation of forests.

In Argentina, although deforestation rates have slowed in recent years, they are still high and
the conversion of forests to agricultural land and pasture has contributed significantly to
greenhouse gas emissions. However, the country has demonstrated commitment with the

National Action Plan for Forests and Climate Change (PANByCC in its Spanish acronym).?°!

Uruguay, in turn, has a low forest cover, with only 10% of its territory covered by natural
forests. However, natural forest cover has increased in recent years. Most of the Uruguayan
territory is composed of grasslands for extensive grazing, which indicates the possibility of
expanding cattle production without increasing pressure on land use. Finally, in Paraguay,
soybean production has been one of the main causes of deforestation. However, the study
concludes that the expansion of the cattle sector will not necessarily put pressure on land

resources if there is a strong commitment to sustainable forest management in the country.3%?
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In general, the analysis is promising since there is the possibility of expanding agricultural and
cattle raising activities without necessarily depending on deforestation. However, this will only

be possible if the Mercosur countries intensify the necessary forest protection measures.

Water and the ecosystem

For the context of AA environmental impact analysis, water is considered as a key factor in
agricultural production. Some sectors in particular, such as sugarcane, rice and nut production,
are particularly demanding in terms of water requirements. The expansion of these sectors
would consequently increase the pressure on water resources. It is worth noting that this would
also entail an increase in the use of fertilisers and pesticides. This would have negative
consequences for soil conservation and water quality. This aspect is especially worrying in the

Mercosur countries, considering the existing subsidies for the use of pesticides and fertilizers.

Moreover, the livestock sector also depends on this resource, including for the production of
animal feed and fodder. Thus, with the increase in production comes an increase in its water
demand. Still in this context, concerns point to the ecosystem. This is because water returned
to the environment in the form of liquid manure, slurry and wastewater, when in large scale,
can put pressure on the surrounding ecosystem and result in pollution of surface and
groundwater. This results in the growth of harmful algae that can lead to the indirect decline

of aquatic species.

The study concluded that, if proper management practices are not implemented, the expansion
of those sectors will raise concerns regarding the use of water, pesticides and fertilisers as well

as associated pollution issues.

Atmospheric pollution

Air pollution in Mercosur countries, such as Brazil, Paraguay and Uruguay, is mainly from
industrial and vehicular sources, since these countries rely mainly on hydroelectric power and
other renewable energies. However, there are few air quality monitoring systems, so adequate

air pollution control is not sufficient.

Regarding industrial sectors, the paper and pulp sector in Uruguay and the non-metallic
minerals sector in Brazil and Argentina are causes for concern. These sectors are responsible

for the emission of pollutants such as NOx, SO2 and particles. On the other hand, other highly
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polluting sectors, as is the case of the chemical and metallurgical sectors, are expected to
increase very little or even reduce, so that it would lead to a certain balance. Although some

localised negative effects may occur, the study does not present alarming data.

In the transport sector, a small positive impact is expected in Mercosur countries, except in
Paraguay, where the impact is expected to be negative. The expansion of some agricultural
sectors is likely to lead to an increase in freight transport. However, Brazil has adopted stricter
vehicle emission standards and the widespread use of ethanol in cars, which has resulted in a
significant reduction in particulate matter emissions. In addition, combating air pollution has
become a priority in Brazil, with the implementation of new air quality standards. This suggests
that the expansion of the transport sector will not necessarily lead to an increase in air pollution,

especially if ethanol replaces other fuels and pollution standards continue to improve.3%

In summary, while there are some moderate concerns about air pollution due to the possible
expansion of the industrial and transport sectors, appropriate control and regulatory measures

could help mitigate these impacts by promoting more sustainable practices.
Waste production and management

According to the environmental impacts study by LSE, the AA will have a limited impact on
waste production in Mercosur countries. The effects on industrial waste are expected to be
small, since most transformation sectors are expected to suffer reduced or even negative effects.
Uruguay is the only exception. This is because growth is expected in the textile, leather, wood

and paper sectors and these sectors are generally waste-intensive.%*

The only residues that could generate concern are those generated by the chemical,
metallurgical and automotive sectors. However, these should shrink in Mercosur countries,

shifting the focus away from environmental concerns.

Municipal solid waste generation is expected to increase in line with the projected impact on
Gross Domestic Product (GDP). However, it does not seem worrying. Argentina and Brazil,
for example, have established a national legal framework with specific waste management

laws. In the Brazilian case, the use of uncontrolled dumps is prohibited, and local governments
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are required to develop solid waste treatment plans and recycling targets. Uruguay also has a

positive experience in this regard.

In general, there are no significant concerns regarding the impact of the AA on waste, both due
to the limited impact on waste-intensive industrial sectors and the positive developments in

solid waste management demonstrated by Mercosur countries in recent years.*%
LSE's conclusion on environmental impacts and recommendations

Overall, the baseline analysis shows that environmental policies in Mercosur countries are less
stringent than in the EU. Mercosur countries contribute around 3.5% of global greenhouse gas
emissions, compared to 9.5% in the EU. By way of comparison, the energy matrix of Mercosur
countries (with the exception of Argentina) is cleaner than that of EU countries. Regarding air
pollution, Mercosur countries have lower levels of pollutants than the EU and countries of

similar income.

However, it highlights two areas of moderate concern. First, the expected expansion of the
agricultural and livestock sectors, especially in relation to increased use and contamination of
water resources, if adequate management practices are not adopted. Second, moderate concerns
are also foreseen in terms of the agreement's impact on deforestation, especially in relation to

Brazil.

On the other hand, some positive effects are expected, as the AA agreement can strengthen the
commitments of parties to the Paris Agreement, contribute to increased trade in environmental
goods and services, and stimulate international cooperation for the development of green
technologies and the protection of natural resources, such as fisheries. The effects of the
agreement on compliance with Multilateral Environmental Agreements (MEAs) depend on the
sector and issue under consideration, but in general, the AA agreement is expected to have
limited direct effects on the ability of countries to meet their environmental obligations.
Therefore, compliance with MEAs will depend on countries' commitment to environmental
regulation, as well as the impact of the Environmental Safeguards Agreement (ESD) provisions

and the efforts undertaken by parties to implement them.3%
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The LSE study closes with recommendations, some of which can be relatively considered
simple to implement. One example would be the recommendation to implement national
biodiversity strategies and action plans in the Mercosur territories. This would include the
creation of conservation areas, the promotion of sustainable agricultural practices and the

inclusion of local stakeholders in decision-making, such as indigenous communities.

In relation to water use, the implementation of smart pricing systems was recommended,
encouraging the efficient use of the water resource in agriculture. Another measure
recommended was to promote cooperation in the development and transfer of green
technologies through public-private partnerships, technological cooperation agreements, and

tax incentives for the adoption of sustainable technologies.

Finally, the strengthening of mechanisms for the participation of civil society, non-
governmental organisations, by means of public consultations and the promotion of greater
transparency in decision-making processes. This also applies to monitoring and ensuring the

implementation of trade and sustainable development provisions.

Besides these, other more complex and long-term recommendations were presented, such as
the effective implementation of policies to combat deforestation and illegal logging. In this
context, dealing with powerful economic interests, ensuring adequate resources for inspection
and enforcement, overcoming corruption and the lack of effective governance are just some of

the challenges.

Another complex recommendation is the global re-evaluation of fertilisers and pesticides in
agribusiness, including the review of existing agricultural policies, coordination between
different sectors and stakeholders seeking scientific consensus on the impacts of these products

on human health and the environment.

The elimination of local content requirements for green technologies, favouring technology
transfer and competition, was also recommended. Likewise, the establishment of effective ex-
post monitoring mechanisms to ensure the implementation of trade and sustainable

development provisions.

In short, the LSE study demonstrated some specific concerns, which can be overcome if

specific measures are adopted. However, civil society, represented by non-governmental
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organisations, positioned themselves vehemently against the agreement based on the negative

impacts of the AA in relation to the environment.
Opposing positions

According to a study published by The Greens/EFA in the EP*"7 the EU-Mercosur AA will
deepen devastating effects on environment and nature. The transformation of forested land into
land for livestock or agriculture will have environmental and social impacts. The effects of this
trade agreement go "beyond fires in the Amazon and the conversion of forest land to pasture
and agriculture” and can be highlighted in several areas, among which they highlight the
increase in CO2 emissions due to increased maritime transport and the growing use of

pesticides in Mercosur countries.

The Irish non-governmental organisation Uplift**® asked: "Can the EU claim to be a world
leader on climate action and agree to the Mercosur agreement? It expressed itself against the
AA and among the reasons, it listed three important aspects related to the negative
environmental impacts. First in relation to the expansion of monocultures, such as sugar and
soybean, which are directly related to high water consumption, together with the high use of

fertilizers and pesticides, leading to soil and water contamination.

The second aspect concerns livestock farming and the proliferation of unsustainable
agriculture, since 80% of illegal deforestation in the Amazon is directed towards beef cattle
farming. According to Uplift's analysis, the Mercosur agreement threatens the EU's Ecological
Pact and the "farm to fork" strategy, which aims to keep the entire production chain in line with

European environmental standards.

The third weak point would be the expansion of production in the mining and fossil fuel sectors.
They state that the environmental threats in this area are significant, bringing as an example
the collapse of the tailings dam that occurred in two cities in the State of Minas Gerais, Brazil:
Mariana and Brumadinho. These tragedies caused hundreds of deaths and immeasurable

environmental damage.
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According to a study published by Trade Differently309, Statistics Netherlands (CBS) and the
Dutch National Institute for Public Health and the Environment (RIVM) argue that intensive
livestock farming is the main contributor to nitrogen and phosphate surpluses in the
Netherlands. To help nature at home and abroad, Dutch livestock farming should use far less
soya feed instead of more. A free trade agreement that forces these farmers to compete with
cheap meat from South America undermines any attempt to increase sustainability on the

European continent.

They argue that only deforestation-free products should be placed on the EU market and that
environmental standards should protect not only forests but also other ecosystems. Also in this
context, the study devotes a chapter to indigenous peoples. According to them, 5 per cent of
the world's population is indigenous, who in turn account for 25 per cent of the planet's land
surface and play a crucial role in protecting the environment and biodiversity. In fact, much of
the indigenous land has been turned into soya plantations or extensive cattle farming. Research
has shown that the protection of indigenous peoples' land rights in the Amazon is indispensable
for the protection of the forest, which is home to around 10% of the world's plant and animal

species.

Another interesting study worth noting is one commissioned by the Greens/EFA Group in the
EP in May this year 202339 . According to them, some studies analysed (Austria, the
Netherlands) do not focus on the environment. The arguments in terms of greenhouse gas

emissions, water pollution and deforestation in the EU study (LSE/SIA) are weak.

They claim that the EU-Mercosur AA will further deepen Mercosur's specialisation in the
primary sector, especially agribusiness, a sector that has been associated for several decades
with increasing social inequalities and growing environmental problems. Some of the impacts
associated with the EU-Mercosur AA would be losses of very biodiversity-rich biomes, carbon
release and climate change impacts, increased risks of local pollution in Mercosur and the
impact of increased use of antibiotics and pesticides on the health of Mercosur citizens and

European consumers.*!!
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Furthermore, they conclude that the EU-Mercosur free trade agreement should not transfer the
EU's environmental problems to Mercosur. And therefore, mirror clauses should be put in place
to ensure that the regulatory requirements that EU producers must meet are also applied and
enforced in EU imports. Imported food must meet the same sustainability standards as apply

in the EU, notably as regards the environment, animal welfare, antibiotics and pesticides.>!?

In other words, the EU must ensure that its trade is consistent with its environmental, climate
and social objectives. Policy coherence is crucial to avoid negative impacts of the EU-Mercosur
agreement. This requires (a) effective EU legislation on due diligence for commodities with
forest risk; (b) effective EU legislation on veterinary medicine; (c) EU legislation on supply

chain due diligence on human rights and environment for all economic sectors and products.

A study formulated in cooperation between the Austrian Institute for Economic Research
(WIFO) and the Vienna Institute for International Economic Studies (WIIW) entitled
"Implications of the EU-Mercosur AA for Austria - A Preliminary Assessment"3!3 highlights
the fires in the Amazon in recent years. They state that ensuring the implementation of
environmental provisions in trade agreements should be considered crucial at the political level.
These provisions are in the chapters on trade and sustainability and lack a general chapter on

dispute settlement, which would prevent the application of punitive economic measures.

According to them, for the AA project to be successful, it is crucial that credible enforcement
tools are put forward so as to reduce the risk of deforestation for agricultural expansion,
increase the confidence of European consumers and substantially improve environmental
sustainability. In addition, efforts should be made to improve the quality and transparency of
data, for example in relation to international trade and investment, as enforceability depends

on traceability !4
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5.3.3 The Economic impacts

As in the first two analyses presented above, which dealt with social and environmental
impacts, to deal with economic impacts we will initially work with the results of the SIA
prepared by the LSE and published by the European Commission.’!> The study, which is
known as Computable General Equilibrium Analysis (CGE), evaluates the effects of tariff
reductions and other aspects of economic integration between the EU and Mercosur, such as
the impact of reductions in trade costs due to trade facilitation agreements or harmonization of

standards.

According to these studies presented by the LSE, the economic impact analysis of the AA based
on economic models such as the CGE points to a number of expected effects for the EU.
Initially, the EU-Mercosur agreement tends to boost trade between the parties. Through tariff
reductions and the elimination of trade barriers, exports and imports between the parties are
projected to increase, resulting in a greater flow of goods and services. New business
opportunities are foreseen for European companies. Similarly, with the harmonization of rules
and regulations, together with the improvement of the business environment, new investments
both from the EU to Mercosur and from Mercosur to the EU are anticipated. This can promote

the development of specific sectors and boost economic growth in both regions.

With the reduction of trade and tariff barriers resulting from the agreement, there will be a
consequent increase in the supply of products both from Mercosur in the EU market and from
the EU in Mercosur. In addition, the increased competition will affect the prices of both
imported products and competing local products, thus having a direct influence on consumer

consumption patterns.

A significant share of the EU's GDP gains comes from increased consumption of cheaper
imports, while a smaller share can be attributed to increased exports and investment. Increased
exports lead to an increase in consumer prices. However, real wages of unskilled and skilled
workers also increase, with the wages of lower-skilled workers increasing more than those of

higher-skilled workers, thus reducing the real wage gap between these two categories.

For Mercosur countries, the economic effects are similar, with some exceptions. Despite strong

growth in GDP, investment, imports and exports, consumer prices fall in all Mercosur
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countries. This is due to the fact that these countries have relatively higher tariffs than the EU,
and therefore a similar relative reduction in tariffs may lead to a larger reduction in prices in
Mercosur than in the EU, which may offset demand-driven price increase pressures. Argentina

registers stronger effects in terms of investment and GDP.3!¢

The welfare effects are positive in most cases. While the gains in terms of GDP are positive,
welfare outcomes are also positive, since they are directly linked to changes in tax revenues.
However, tariff reductions can have two opposite effects: an increase in welfare due to lower
prices and higher demand, in contrast to a decrease in welfare due to lost tariff revenues. The
welfare effects in the EU are more significant, with an estimated increase of 6.3 billion euros
in the conservative scenario and 8.6 billion euros in the ambitious scenario, the LSE SIA
concludes. Some countries may suffer negative effects as tariff revenue losses outweigh other

welfare gains.

Countries outside the EU and Mercosur have mixed results. The US and Mexico are slightly
negatively affected due to a possible shift in trade from the US to the EU. Countries in Latin
America, the Andes, Central America and other developing countries have mixed results, with
gains in exports but losses in other areas. In general, these countries face different challenges

and economic impacts due to further integration between the EU and Mercosur.

The government revenues of the countries involved will also be impacted. With the elimination
of customs duties on bilateral imports, revenues from these duties will be reduced. This means
that there will be a decrease in government revenues from import duties and other customs
duties. However, while the impact on tariff revenues will be visible, there are other factors that
may mitigate or increase this impact. The increase in consumption and income in Mercosur
will be projected in the increase in revenues from other taxes, such as excise taxes. In short,
the reduction in revenues from import duties should be offset by increases in other taxes and

revenues related to increased consumption and income.

In terms of agribusiness, we highlight the Beef, Dairy, Sugar and Ethanol sectors. As to the
Beef sector, the CGE analysis considers partial tariff cuts of 15% and 30% in the conservative
and ambitious scenarios, respectively. In the conservative scenario, EU beef imports from

Mercosur would increase by between 26 and 37 percent, depending on the country. In this
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scenario, Mercosur production would increase by between 0.2% and 2.1%, while total EU
production would contract by 0.7%. Paraguay would have smaller impacts, while Uruguay

would register the largest effects in terms of production.?!’

In the ambitious scenario, with tariff reductions of 30%, EU imports from Mercosur would
increase by between 54% and 78%. Production in the EU would decline by 1.2 percent, while
production in Mercosur would increase by between 0.6 and 4 percent, with around 2 percent
growth in the two main bloc countries. These results indicate that tariff reductions could lead
to a significant increase in EU imports of beef from Mercosur, affecting both domestic EU
production and Mercosur production. The proportions of impact vary across Mercosur

countries, with Paraguay being least affected and Uruguay showing the largest effects.?!®

As for the economic impact on the dairy sector, studies indicate that both under the conservative
and the ambitious scenarios, bilateral trade between the EU and Mercosur will increase.
However, it is important to note that EU dairy imports from Mercosur will not change
significantly in absolute terms. Likewise, production will not show significant changes in both

scenarios.

The recognition of EU designations of origin in Mercosur could increase EU exports,
depending on the availability and preference of Mercosur consumers for these European
varieties. In the long term, the agreement could generate opportunities for expanding exports

to the EU, but this possibility is still hypothetical and depends on several factors.

The Mercosur sugar and ethanol sector has a comparative advantage with the EU, resulting in
a forecast of a small decrease in EU production due to increased imports from Mercosur. While
imports of ethanol from Mercosur may affect EU producers, it may also increase the
competitiveness of industries using ethanol as a raw material. At the same time, cheaper sugar
imports from Mercosur may make EU sugar users more competitive, and lower tariffs may

boost EU exports of confectionery and sugars.

The liberalisation of trade in beverages between the EU and Mercosur will result in increased
production and imports of beverages in both blocs. The EU seeks to facilitate mutual

recognition of standards and protect geographical indications, while Mercosur will have

317 Ibid 284
318 Tbid 284

157



incentives to comply with European regulations. Environmental impacts are considered
negligible due to the EU's environmental policies. However, there may be pressure on land and
water resources due to increased agricultural production. Environmental compliance can be
improved by Mercosur beverage producers. Strengthening regulatory capacities is necessary in

Mercosur to face competition and take advantage of

Among the selected studies, the analysis presented by the EP in 2021 on the "Trade Aspects of
the EU-Mercosur Association Agreement" stands out. This study covers the possible
macroeconomic effects of the agreement. According to this analysis, macroeconomic effects
are expected to be of low magnitude in relation to Gross Domestic Product (GDP), production
and employment. The gains in economic activity are estimated to be around 0.1% for the EU,
while in the Mercosur economies they vary between 0.0% in Paraguay and 0.5% in Uruguay.
Smaller, more open economies that already have significant trade relations with Mercosur

countries tend to benefit more.

The agreement is expected to strengthen the current pattern of trade specialization on a sectoral
level. Manufacturing industries like chemicals, machinery, and transportation equipment are
predicted to expand in the EU. On the other hand, it is anticipated that the agri-food sector will
increase in production in Mercosur nations. For Mercosur, these shifts are more significant in

percentage terms than for the EU.3!

In terms of trade structure, Mercosur countries represent less than 2.5% of total EU exports
outside the bloc. Imports and exports between the EU and Mercosur have been decreasing over
the last decades, while other trading partners have increased their share in trade with Mercosur.

However, the EU market still accounts for a significant share of Mercosur's exports.>?°

The agreement provides for an asymmetry in tariff liberalisation, with the EU having a lower
tariff coverage than Mercosur. The EU already exempts around 64.1% of imports from
Mercosur from customs duties, while Mercosur exempts only 6.4% of imports from the EU. In
the agri-food sector, both parties have comparable levels of tariff protection. However, tariffs
are significantly higher in other industrial sectors in Mercosur. After the full implementation

of the agreement, more than 90% of trade in goods will be free of customs duties in both
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directions, but Mercosur will reach this level of protection later due to progressive

implementation.

In addition to tariffs, the analysis highlights that trade between the EU and Mercosur is heavily
regulated by technical barriers to trade and sanitary and phytosanitary measures. EU
regulations are generally stricter and have a more negative effect on Mercosur imports than the
other way around. However, the agreement includes provisions for regulatory cooperation,
which can facilitate the convergence of Mercosur countries' regulations with those of the EU
and international standards. In the agricultural sector, the agreement includes provisions that

open market access, but there are also exceptions for sensitive products on both sides.

The study mentioned above formulated in cooperation between the WIFO and WIIW states
that positive macroeconomic effects are expected in response to the AA between Mercosur and
the EU. Mercosur, as a large, still relatively closed emerging market, has its trade and
investment relations with the EU-27 strongly dominated by Brazil. According to them, in the
case of Austria, better access to Mercosur's services markets and a general increase in exports
in this sector are expected, complementing the increase in trade in goods. However, they state
that not all sectors will benefit from trade agreements, and the potential negative effects at the
expense of eroding public goods such as the environment. In addition, efforts should be made
to improve the quality and transparency of data, for example in relation to international trade

and investment, as enforceability depends on traceability. 32!

The Bank of Spain published an article in 2019 describing the main features of the AA between
Eu and Mercosur. Initially, the study states that the agreement is particularly important for the
EU, given Mercosur's high tariff barriers in key areas of bilateral trade. In terms of the
agreement's effect on EU activity, some available studies indicate that its long-term positive
impact on activity is estimated at between 0.1% and 0.3% of GDP*?? . As they point out in
another study published in 2020°2 | "the estimated effects of the agreement on trade and

economic activity will be significant for Mercosur". And, although it is estimated that the EU
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will be less impacted by this agreement, Spain is one of the member countries whose economies

will benefit most.

The study published by Trade Differently324 states that this is a neo-colonial agreement aimed
specifically at exporting raw (mining) materials and (luxury) agricultural products such as
cattle feed, meat and biofuels from South American countries in exchange for EU industrial
products with high added value. South American industrial companies and workers will be
affected by competition from European cars, textiles, machinery, and footwear. Tato

325

Figueredo”=, from the Institute of Popular Culture in Argentina, says:

The countries of the Global North already overstepped their territorial boundaries years
ago with their economic, production and development models. After exhausting their
own natural resources, they import natural goods such as food from other countries.
And they dump their waste in other countries. This agreement favours sectors [industrial
agriculture] that further shift the agricultural frontier, to capture resources needed by

Northern countries, such as animal and plant proteins.

In 2020, Wageningen Economic Research, commissioned by the Government of the
Netherlands conducted a study to examine the effects of the Agreement between the EU and
Mercosur on the Dutch economy, covering the agricultural, industrial and service sectors.?2¢
The results of this study indicate that the expected impacts will be limited. It is estimated that,
if the agreement is fully implemented by 2035, there could be a potential growth of the
Netherlands' GDP by 0.03%, equivalent to 287 million euros.

However, it is important to note that the Netherlands' exports to Mercosur represent only 2.3%
of its total exports outside the EU, and trade between the EU and Mercosur is relatively limited,
corresponding to only 2.2% of total EU trade outside the EU. Despite these figures, the net
trade gains for the Netherlands are considered positive, especially in the services sector, which

is the country's largest economic sector. In macroeconomic terms, the estimated impact of the
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agreement is an increase of 0.03% in GDP for the Netherlands and 0.02% for the rest of the
EU member countries (EU27).
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Conclusion

When the six nations - the Netherlands, Belgium, Luxembourg, France, Germany, and Italy -
signed the Treaty of Paris in 1951, establishing the Coal and Steel Community, they could not
anticipate the magnitude of the integration process that would unfold. This initial step paved
the way for the evolution of a significantly expanded union on the European continent over the

ensuing decades.

Subsequently, through the Treaty of Rome, the European Economic Community (EEC) was
established, and further consolidated by the Maastricht Treaty, setting the stage for more
ambitious integration goals. The modern European Union (EU), as we know it today, was

ultimately solidified in 2007 with the Lisbon Treaty.

What initially began as an economic union with the primary aim of fostering stability and
improving living standards in post-World War II Europe has evolved into the great institution
it is today. The EU is widely regarded as a cornerstone of European stability and prosperity. It
boasts 27 member countries, 24 official languages, over 447 million citizens, and 19 countries
sharing a common currency. The EU's single market enables the free movement of people,
goods, services, and capital throughout its member states. In 2021, the EU's gross domestic
product (GDP) reached €14.5 trillion.??” Furthermore, the EU ranks third among the world's
largest economies in international trade, accounting for approximately one-sixth of global

trade.

In contrast, the context of Mercosur's establishment differs from that of the European Union.
While the EU emerged out of the need for protection against further conflict, as well as for
reconstruction and economic growth to enhance the quality of life, Mercosur came into being
as a result of the need for economic integration and cultural integration. Initially established by
the Treaty of Asuncion in 1991 among its member countries - Brazil, Argentina, Paraguay, and
Uruguay - Mercosur functions as a trade bloc and a political and economic alliance. Like the
European Union, Mercosur aims for the free movement of goods, services, capital, and people.

In addition to its four member countries, Mercosur has associated countries, including Bolivia,
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Chile, Colombia, Ecuador, and Peru. Its headquarters are in Montevideo, Uruguay, and its

official languages are Spanish, Portuguese, and Guarani.

Over the past 30 years, Mercosur has undergone significant transformations. In 1994, the
Southern Cone bloc acquired international legal personality through the Ouro Preto Protocol,
granting it the power to negotiate agreements independently with third countries and other
economic blocs. Presently, Mercosur is a customs union with free trade within its zone and a
common trade policy among member countries. By 2022, Mercosur had generated a GDP of
approximately $2,2 trillion, making it the world's fifth-largest economy and the third-largest
trading bloc after the European Union and NAFTA32%. However, despite being a substantial

emerging market, Mercosur's borders remain relatively closed to international trade.

When analysing the integration processes of both blocs, it is evident that they originated under
different circumstances. While the European Union emerged in the 1950s when its founding
members were ravaged by war, Mercosur came into existence in the 1990s within a regional
context of underdeveloped or developing countries that sought to strengthen their economies
and nations after decades of dictatorships. Another notable difference lies in the structure of
the blocs. The European Union possesses a complex and horizontally structured decision-
making system, whereas Mercosur has a simpler, vertically structured decision-making
process. That means that Mercosur lacks the supranational nature that characterises the

European Union.

In this context, the intergovernmental and non-self-executing nature of Mercosur's decisions
and norms becomes a significant challenge for the advancement of both the integration process
and the evolution of international trade agreements. Another critical point of comparison
between the two blocs is the issue of legal security. While the European Union operates under
a court system with binding decisions for all member states, Mercosur's legal framework

remains open and lacks the same level of enforcement certainty.

It is important to note that although Mercosur drew inspiration from the European Union,

particularly regarding the model of free movement of goods, people, services, and capital, as
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well as principles of democratic and sustainable development, its intention was never to

replicate the EU's structure. That, to some extent, influenced the negotiation process of the AA.

Trade relations between Mercosur and the European Union began during the early stages of
Mercosur's establishment. In fact, the European Union initiated negotiations with Mercosur
member countries years before Mercosur itself was formed. Some scholars point to the
European Union's initial interest in Latin America, specifically with the integration of Portugal
and Spain in 1986. However, it is crucial to recognise that the 1990s marked significant
geopolitical and geo-economic transformations. Europe engaged in bilateral negotiations

worldwide during this period, while multilateralism prevailed.

When Mercosur officially became an economic bloc in 1991, its member countries had already
established cooperation agreements with the European Union, laying the foundation for future
negotiations between the blocs. Less than a year after the Treaty of Asuncion came into force,
in 1992, they signed a term of inter-institutional cooperation. Therefore, from a broader
perspective, the AA negotiations span over two decades and encompass the entire history of

commercial and political relations between the blocs.

The study also highlighted the asymmetry in negotiations, with the European Union playing a
prominent role. However, the agricultural lobby in Europe became a sensitive issue from the
outset due to concerns about competition from Mercosur producers. The framework agreement
was only ratified in 1999, and trade offers were submitted from 2001 onwards. Following this,
Mercosur became an attractive market for European companies, which became the primary

investors in Mercosur countries, taking advantage of ongoing privatisation processes.

Intense but not very fruitful negotiations marked the period from 1999 to 2004. That was
mainly because Mercosur was not the EU's priority, and the negotiations were conditional on
the outcome of the WTO Doha Round. As a result, the negotiation process stalled from 2004
onwards, as the negotiating parties showed no room for flexibility on fundamental issues.
Despite being launched in May 2010 at the Madrid Summit, limited progress was recorded
until 2016. In May 2016, negotiations resumed with enthusiasm, and after 39 rounds of
negotiations, in June 2019, the parties finally reached an agreement in principle for the

association. Therefore, it can be said that the negotiation process took place in cycles.
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Initially, it is important to note that the published texts are under technical and legal revision.
Then translation into all EU and Mercosur official languages must be made to ensure their
coherence and accuracy. Once the current phase is concluded, the parties involved will proceed
with the official signature of the Agreement. Within Mercosur, the signature will be done by
the CMC, the political body responsible for conducting decisions within the scope of the bloc.
Subsequently, the Agreement must be submitted for parliamentary approval in each country
involved. Within the EU, the European Parliament will approve the Agreement, so the
economic part of the Agreement can provisionally enter into force. The national parliaments

must ratify all European Union members' political and cooperation pillars.

It is undeniable, therefore, that the process of revision, signing and approval of the Agreement
between Mercosur and the European Union will still demand political engagement and further
debates. Given such complexity, the estimated timeframe before the Agreement enters into
force is 2035, i.e. approximately 15 years after the announcement of the Agreement in
principle.??

Importantly, the AA, which is now undergoing the legal review phase, has renewed chapters
on trade and sustainable development and refers to the European Green Pact, which proposes
the need to incorporate, in any trade agreement, a binding commitment to the Paris Agreement
on climate. This approach reflects the increasing importance attached by the European Union
to environmental and sustainability issues in trade negotiations. The inclusion of specific
provisions related to sustainable development seeks to ensure the protection of the
environment, promote sustainable trade practices and implement the commitments made in the

Paris Agreement.

According to the SIA/LSE report published in 2021 by the European Commission, the EU-
Mercosur agreement is projected to impact both blocs' economies positively. It can play an
important role in the recovery from the economic crisis caused by the COVID-19 pandemic.**°
However, concerns are expressed about the potential impact of the Agreement on the
environment, human rights and indigenous peoples. The importance of Mercosur countries
demonstrating adequate engagement on these issues is stressed before the Agreement is

proposed to the Council and the European Parliament for finalisation and signature. In a
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nutshell, this assessment highlights the importance of addressing the trade agreement's social,
environmental and human rights dimensions, seeking to mitigate possible negative effects and
ensure that sustainable practices and respect for fundamental rights accompany economic

benefits.

However, the AA faces opposition from EU member states, especially France, Ireland, the
Netherlands and Austria. The concern is mainly related to the agricultural sector, where EU
countries have highly subsidised production and stricter sanitary and phytosanitary standards.
That could result in unequal competition for Mercosur agricultural producers. According to the
study done at the request of the Dutch government, the potential gains in terms of GDP growth
are projected at 0.03% for the Dutch economy, assuming that the Agreement is fully
implemented by 2035. For the rest of the EU-27, the estimate is 0.02% of GDP?3!. For countries
like Austria, the Netherlands, France and Ireland, protecting the regional agricultural market is
key to avoiding economic damage and protecting local producers and reducing serious
environmental risks such as deforestation and deforestation due to increased agricultural

production by Mercosur countries.?*?

Some critics argue that the Agreement could lead to the dismantling Mercosur-specific industry
sectors, such as automobile manufacturing, machinery, equipment, and chemicals. To address
these concerns, mutual concessions and protection and safeguard clauses may be necessary to

protect sensitive sectors of the economy.

In fact, the relationship between the EU and Mercosur begins with its historical and cultural
ties. It develops into trade and investment ties in a perspective focused on socio-environmental
responsibility. The magnitude of a trade partnership committed to environmental preservation
and the continuous advancement of sustainable development must be acknowledged and

valued.

However, the analysis of the AA must be contextualised in the current geopolitical moment.
China, for instance, has been Mercosur's main trading partner since 2015. This fact has raised
awareness about the importance of a more comprehensive trade approach that considers not

only economic aspects but also the environment and the challenges and opportunities related

31 Ibid 326
332 Ibid 313
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to sustainable development. Staying connected with these issues is essential to ensure trade

relations' long-term viability and resilience.

Therefore, even though the negotiation of the AA has taken more than two decades, it is likely
that some more time will be needed to align the remaining sensitive issues before a solid basis
for continued bilateral cooperation can finally be established, taking into account not only
economic interests but also the preservation of the environment and the promotion of a

sustainable future for present and future generations.
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