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A B S T R A C T

In addition to ijtih�ad (independent legal reasoning), tarjı̄h: (weighing up and preference) serves as a
fundamental instrument of traditional Islamic law’s operational work and was used on different lev-
els. In modern times, tarjı̄h: is still applied not only by individual scholars but also by collective fiqh
institutions. However, the conception of tarjı̄h: is undergoing a transformation in its current applica-
tion. In the scope of this article, the first purpose is to provide a comprehensive overview of the con-
ception and the diverse practical forms of the tarjı̄h: in traditional Islamic law. The focus then lies on
setting out how to apply tarjı̄h: in modern Islamic jurisprudence. This article also aims to illustrate
the conceptual and operational changes of tarjı̄h: , paying special attention to the relation between
tarjı̄h: and ijtih�ad. Overall, this article intends, on the one hand, to contribute to the study of present
Islamic law’s developments; on the other hand, it examines the continuity and change of tarjı̄h: from
traditional Islamic law to contemporary fiqh institutions. It is argued that tarjı̄h: in the modern age is
not only used as a method of weighing and choosing a legal view that among the diverse views of
pre-modern law most closely adapts to the current social circumstances, but that it is also integrated
in the process of development of new legal doctrines.

1 . I N T R O D U C T I O N

In addition to ijtih�ad (independent legal reasoning), tarjı̄h: (weighing up and preference)
serves as a fundamental instrument of the operational work within the framework of the pre-
modern Islamic law school system. While ijtih�ad evokes a plurality of probabilities or ambigu-
ities, tarjı̄h: intends to filter out the opinion with the highest probability. In doing so, tarjı̄h:
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aims to prepare and make applicable the present extensive body of legal material that arose
from the largely individually practiced ijtih�ad activities. In this context, Wael B. Hallaq states:
‘Both of these constituted the desideratum behind the methodology of legal theory. Much of
the energy of theorists was expended on elaborating methods and formulating principles
which would be of service to the jurisconsult in the domains of ijtih�ad and tarjı̄h: .’1

The method of tarjı̄h: plays a prominent role for the development of traditional Islamic
law and was applied on different levels. The practice of tarjı̄h: was not only limited to the mi-
cro level as a method for weighing and deciding in the case of a conflict of evidence (tai�aru :d
al-adilla), whereby the jurist is supposed to resort to various methods in order to eliminate
an existing conflict. Moreover, the process of tarjı̄h: was used both within a particular madh-
hab (intra-madhhab) and between the different madh�ahib (inter-madhhab). Thus, on the
one hand, the different views, mainly linked with the founder or a leading scholar of a madh-
hab (Islamic law school, pl. madh�ahib), or the different legal opinions of various scholars
within a single school are the subject of tarjı̄h: . On the other hand, this type of tarjı̄h: is used
between the diverse madh�ahib as a collection of the entirety of the norms of each school of
law developed on the basis of ijtih�ad. With regard to the work results of the process of ijtih�ad,
tarjı̄h: was used both in the derivation of general norms (fur�ui) and in the applicability of
these general norms to individual cases, ie in the issuance of legal opinions (fat�aw�a) or judi-
cial rulings (ah: k�am).2 In modern times, tarjı̄h: continues to be applied not only by individual
scholars but also by collective institutions of Islamic law. However, the conception of tarjı̄h: is
undergoing a transformation in its current application. Thus, it is not only used as a method
of weighing and choosing among several legal views but the most adaptable one when it
comes to current social circumstances. Moreover, the application of tarjı̄h: by contemporary
fiqh institutions is characterized by a collective manner.

Most previous treatises3 on tarjı̄h: in Islamic studies, even though relatively scarce, primar-
ily deal with tarjı̄h: as a method used by a legal scholar during the procedure of legal finding
to resolve a conflict of arguments. It is a subject that is very often discussed in the classical lit-
erature of us:�ul al-fiqh (Islamic legal theory). In his book Authority, Continuity and Change in
Islamic Law, Hallaq brings up the aspect of substantive law. He considers the tarjı̄h: as a
method of evening the disagreements that are a characteristic trait of Islamic law. In this con-
text, he focuses on the terms appearing in the writings of substantive law, which are used by
the different schools to express the preference of one view to another. The latter are such as
r�ajih: , z:�ahir, s: ah: ı̄h: , as: ah: h: , s: aw�ab, and madhhab.4 Hallaq draws attention to the application of
tarjı̄h: by the muftı̄ (jurisconsult) in another article.5 However, these writings pay scant atten-
tion to some aspects or forms of tarjı̄h: in pre-modern Islamic law, such as tarjı̄h: operating in
the context of the delimitation between the various madh�ahib. Of particular relevance to the

1 Wael B Hallaq, A History of Islamic Legal Theories: An Introduction to Sunni Usul al-fiqh (Cambridge University Press
1997) 154.

2 For literature on the classical understanding of tarjı̄h: , see footnote 3.
3 These treatises include: Birgit Krawietz, ‘The Weighing of Conflicting Indicators in Islamic Law’ in Urbain Vermeulen

und JMF van Reeth (eds), Law, Christianity and Modernism in Islamic Society (Peeters 1997) 71–74; Mohd Daud Bakar,
‘Conflict of Law and the Methodology of Tarjih – A Study in Islamic Legal Theory’ (PhD thesis, University of St Andrews
1994); Bernard G Weiss, The Search for God’s Law: Islamic Jurisprudence in the Writings of Sayf al-Din al-Amidi (rev edn,
University of Utah Press 2010) 721–31; Ulrich Rebstock, ‘Abwägen als Entscheidungshilfe in den us: �ul al-fiqh: Die Anfänge der
tarǧı̄h: -Methode bei al-�Gas: s:�as: ’ (2003) 80 Der Islam 110–21; Birgit Krawietz, Hierarchie der Rechtsquellen im tradierten sunniti-
schen Islam (Duncker & Humblot 2002) 79–82.

4 See the chapter ‘Operative Terminology and the Dynamics of Legal Doctrine’ in Wael B Hallaq (ed), Authority,
Continuity and Change in Islamic Law (Cambridge University Press 2001) 121–65. Similar references to the use of tarjı̄h: by
H: anafı̄ scholars are provided by Rudolf Peters, see ‘What Does It Mean to Be an Official madhhab? Hanafism and the
Ottoman Empire’ in Peri Bearman, Rudolph Peters and Frank E Vogel (eds), The Islamic School of Law: Evolution, Devolution,
and Progress (Harvard University Press 2005) 147–58, here 149ff.

5 See Wael B Hallaq, ‘From Fatw�as to Fur�ui: Growth and Change in Islamic Substantive Law’ (1994) 1(1) Islamic Law
and Society 29–65, here 52ff.
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present study is the article ‘‘Tarǧı̄h: und madhab: Zur Rolle des tarǧı̄h: -Verfahrens bei der
Entwicklung der traditionellen islamischen Rechtsschulen’’. This article pays special attention
to the relation between tarjı̄h: and the madhhab traits, especially the tarjı̄h: ’s role in distin-
guishing the law schools from each other. In addition, the writer’s focus is on the contribu-
tion of the tarjı̄h: to the systematization and application of a madhhab.6 When it comes to the
practice of tarjı̄h: in modern times, there are very few writings that refer to the tarjı̄h: concept
in contemporary fiqh institutions, as most notably in majlis tarjı̄h: of the Muhammadiyah
movement in Indonesia.7 However, the modified application of tarjı̄h: by more contemporary
fiqh academies and their methodological tarjı̄h: procedures are hardly respected.

This article, first of all, intends to outline a rough, yet comprehensive overview of the con-
ception and the diverse practical aspects and forms of the tarjı̄h: procedure in traditional
Islamic law. Based on this overview, the present developments regarding the conception and
application of tarjı̄h: can be grasped. The attention then lies on the different ways of applying
tarjı̄h: in modern Islamic jurisprudence while taking into consideration its conceptual and op-
erational changes caused by contemporary Muslim scholars and fiqh institutions. In this con-
text, this article pays special attention to the relation between tarjı̄h: and ijtih�ad. Overall, it
intends, on the one hand, to contribute to the study of contemporary developments in
Islamic law; on the other hand, to illustrate the course of development of legal thought and
conception of Muslim scholars and fiqh institutions about tarjı̄h: from a legal historical per-
spective. From this perspective, it examines the continuity and change of tarjı̄h: from tradi-
tional legal theory to contemporary fiqh institutions. This study argues that tarjı̄h: nowadays
is not only used as a method of weighing and choosing a legal view possessing the highest
adaptability to the current social circumstances among the diverse views of pre-modern law.
Moreover, tarjı̄h: is conceived and used in the present in a modified form, so that it was either
integrated in the process of ijtih�ad of the collective fiqh body as a final step or it even became
a synonym to ijtih�ad.

This article consists of four sections, including the introduction. The second section
presents an overview of the several forms of applying tarjı̄h: in pre-modern law. The main sec-
tion of this article deals with the diverse developments of tarjı̄h: in modern times. The latter
include the application of tarjı̄h: in the realm of codification of Islamic law in various Islamic
countries as well as the conception and application of tarjı̄h: by various fiqh institutions, par-
ticularly in the Middle East and Indonesia. Finally, the last section recapitulates the results of
this study.

2 . O V E R V I E W O F T H E C O N C E P T I O N A N D A P P L I C A T I O N O F
T A R J�IH: I N T R A D I T I O N A L I S L A M I C L A W

Before dealing with the various forms of tarjı̄h: in traditional Islamic law, a definition of tarjı̄h:
shall be given.

A. The Definition of tarjı̄h:
Etymologically, the term tarjı̄h: is derived from the verb rajah: a, which means ‘to lower
(scale)’, ‘to be of greater weight’, or ‘to be very likely’. It forms the verbal noun of the verb
rajjah: a, which has the meaning of ‘to give preponderance to a thing’ or ‘to consider

6 See Ahmed Gad Makhlouf, ‘Tarǧı̄h: und madhab: Zur Rolle des tarǧı̄h: -Verfahrens bei der Entwicklung der traditionellen
islamischen Rechtsschulen’ (2019) 11 ZR&I – Zeitschrift für Recht und Islam/Journal of Law & Islam 13–37.

7 See Syamsul Anwar, ‘Fatw�a, Purification and Dynamization: A Study of Tarjı̄h: in Muhammadiyah’ (2005) 12(1) Islamic
Law and Society 27–44; A Fanani and others, ‘Muhammadiyah’s Manhaj Tarjih: An Evolution of a Modernist Approach to
Islamic Jurisprudence in Indonesia’ (2021) 77(4) HTS Theological Studies a6942. <https://doi.org/10.4102/hts.v77i4.6942>
accessed 28 October 2021.
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probable’.8 As a technical term of Islamic legal theory, tarjı̄h: has been defined by many legal
scholars in a very similar way. Ab�u l-H: usayn al-Bas: rı̄ (d. 436/1085) considers tarjı̄h: as
increasing the probative value of one of the ways (to obtain the ruling) over the others (lit.
al-shur�ui fı̄ taqwiyat ah: ad al-t: arı̄qayn ial�a al-�akhar).9 Another definition attributed to Fakhr
al-Dı̄n al-R�azı̄ (d. 606/1210) stresses ‘the increasing in the evidential value of one of the
ways (of ruling) over the others, so that the most convincing (of them) is recognized and
put into effect, while the other is discarded’ (lit. taqwiyat ah: ad al-t: arı̄qayn ial�a al-�akhar li-
yuilam al-aqw�a fa-yuimal bih fa-yut: rah: al-�akhar).10 The final example is the definition of
Najm al-Dı̄n al-T: �ufı̄ (d. 716/1316) who views tarjı̄h: as a means to find ‘the preference for
one of the two ways of obtaining the decision because this way has special probative value’
(lit. taqdı̄m ah: ad t: arı̄qaı̄ al-h: ukm li-ikhtis:�as: ih bi-q�uwa fı̄-d-dal�ala).11

In this context, it should be noted that the definitions of tarjı̄h: are mainly provided under
the umbrella of the us:�ul genre in the chapter on tai�aru :d al-adilla. Therefore, these definitions
primarily refer to tarjı̄h: in the case of a (possible) collision between the (textual) evidence or
to the possible tarjı̄h: practice by a jurist during the process of legal finding. On the one hand,
the main criterion of tarjı̄h: in the case of tai�aru :d al-adilla—namely the probative value (or
authenticity) of (textual) evidence—can be applied to other tarjı̄h: forms. With regard to
forms concerning the results of the determination of legal rules—such as tarjı̄h: between the
madh�ahib or between the determined norms—there are other factors that also must be taken
into account. The latter include the level of knowledge of a school’s founder, his or her ad-
herence to the general foundations and principles of a school, or the consideration of tempo-
ral or societal changes.

Throughout this article, tarjı̄h: stands for a process of weighing up and preference,
which—depending on the tarjı̄h: forms—may refer to the choice between different schools of
law, textual evidence or references, diverse traditional views of a single scholar, or various
views of different scholars. Accordingly, the decision will fall on one of the weighed positions,
which is called the ‘preferred’ or ‘predominant’ (r�ajih: ) one.

B. The Forms of tarjı̄h: in Traditional Islamic Law
The jurisprudence of the various schools of law was characterized by the association of
ijtih�ad, as a general term for the diverse methods applied for deriving norms, with tarjı̄h: .
While ijtih�ad evokes a plurality of probabilities or ambiguities in the form of many numerous
legal views—which may even be contradictory—tarjı̄h: intends to filter out the opinion with
the highest probability or legal view. In doing so, tarjı̄h: aims to prepare the present extensive
body of legal material, which arose from the largely individually practiced ijtih�ad activities,
and make it applicable.

The subjects of tarjı̄h: forms include the collided arguments in an ijtih�ad process, the trans-
mitted views of single scholars, the diverse legal views of different scholars of the same school
of law, and even the entire school of law. This means that whereas the first tarjı̄h: forms occur
within the ijtih�ad process, the remaining tarjı̄h: forms concern the results of the ijtih�ad
process.

8 Cf Muh: ammad ibn Abı̄ Bakr al-R�azı̄, Mukht�ar al-s: ih: �ah: (Maktabat Lubn�an 1986) 99; Jam�al al-Dı̄n ibn Manz: �ur, Lis�an al-
iarab (D�ar S: �adir 1980) vol 2, 445.

9 Cf Muh: ammad Ibn iAlı̄ Ab�u H: usayn al-Bas: rı̄, Kit�ab al-muitamad fı̄ us: �ul al-fiqh (Institut Français de Damas 1965) vol 2,
844.

10 Cf Fakhr al-Dı̄n Muh: ammad Ibn iUmar al-R�azı̄: al-Mah: s: �ul fı̄ iilm al-us: �ul (Mujassasat al-Ris�ala 1997) vol 5, 397.
11 Cf Najm al-Dı̄n al-T: �ufı̄, Sharh: mukhtas: ar al-Raw :da (2nd edn, Waz�arat al-Shuj�un al-Isl�amı̄ya wa-l-Awq�af wa-l-Daiwa wa-l-

Irsh�ad 1998) vol 3, 673.
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(i) Tarjı̄h: within the Process of Finding the Law (ijtih�ad)
In general, when it comes to the different forms of tarjı̄h: , the main concern in the literature
of us:�ul al-fiqh (Islamic legal theory) is tarjı̄h: as a method of weighing and resolving a case of
a conflict of evidence (tai�aru :d al-adilla),12 whereby the jurist is supposed to resort to various
methods in order to eliminate an existing conflict. This kind of tarjı̄h: does not refer to defini-
tively proven or unequivocal textual evidence (adilla qat: iı̄ya) or to the decision between pre-
sumptive and definitive evidence, since the primacy of definitive evidence is self-evident.
Rather, the jurist deals with presumptively proven references or ambiguous textual evidence
(adilla z: annı̄ya).13 Tarjı̄h: within the ijtih�ad procedure or in case of a tai�aru :d al-adilla is pre-
sent in two fields, namely those of textual evidence (nus:�us: ) and those of analogy conclusions
(aqyisa). The tarjı̄h: criteria in both areas are summarized below. Based on the components
of qiy�as—the initial case (as: l), the target case (fari), the legal determination in the initial
case (h: ukm al-as: l), and the causa (iilla)—numerous tarjı̄h: criteria were set up regarding con-
clusions by analogy. In this context, a conclusion by analogy whose initial case is based on a
consensus is preferred to others that refer to other sources of law. Even in the case of a con-
clusion by analogy, where the legal determination is definitely proven from the initial case,
priority is given to the one with a presumptive determination. When it comes to nus:�us: , four
categories of tarjı̄h: can be distinguished.

1) Concerning isn�ad (the chain of transmission of a hadith): The tarjı̄h: criteria between
two isn�ads include, for example—according to the majority opinion contrary to that of
the H: anafı̄s—the greater number of transmitters.

2) Regarding the matn (the text of a hadith): In this context, for example, a text with a
specific content (kh�as: s: ) is preferred to that with a general content (i�amm).

3) Concerning the interpretation or meaning (al-madl�ul or al-main�a): In this function—
according to the majority opinion—a text expressing a prohibition (h: az: r) is preferable
to one expressing a permissibility (ib�ah: a).

4) Regarding an external factor (amr kh�arij): In this case, it is a question of tarjı̄h: based
on the confirmation or corroboration of a textual evidence by another evidence from
the Qurjan or Sunna and by consensus (ijm�ai) or analogy (qiy�as).14

(ii) Tarjı̄h: Regarding the Results of ijtih�ad
Practicing of tarjı̄h: regarding the norms determined with the help of ijtih�ad took place on dif-
ferent levels, both within a particular madhhab (intra-madhhab) and between the different
madh�ahib (inter-madhhab). Thus, on the one hand, the different views, mainly ascribed to a
founder or a leading scholar of a madhhab, or the different legal opinions of various scholars
within a single school are the subject of tarjı̄h: . On the other hand, this type of tarjı̄h: is used
between the diverse madh�ahib as a collection of the entirety of the norms of each school of
law developed based on ijtih�ad.15

In this context, a distinction between two categories of legal scholars or mujtahids should
be made. Although there are different views regarding mujtahid classes depending on the
school of law, they can be summarized as follows: On the one hand, there are legal scholars
who have mastered the legal doctrines of their own school and are capable of tarjı̄h: regarding

12 For details on this point, see Krawietz (n 3); Bakar (n 3); Weiss (n 3).
13 Cf Krawietz (n 3) 72; Badr al-Dı̄n al-Zarkashı̄, al-Bah: r al-muh: ı̄t: fı̄ us: �ul al-fiqh (Waz�arat al-Awq�af wa-l-Shuj�un al-Isl�amı̄ya

1992) vol 6, 132.
14 Cf al-Zarkashı̄ (n 13) 165–94; Wahba al-Zuh: aylı̄, Us: �ul al-fiqh al-isl�amı̄ (D�ar al-Fikr 1986) 1188–207; and Muh: ammad al-

Shawk�anı̄, Irsh�ad al-fuh: �ul il�a tah: qı̄q al-h: aqq min iilm al-us: �ul (D�ar al-Fa :dı̄la 2000) 1127–56.
15 CCf Gad Makhlouf (n 6) 18ff and 27ff.
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the diverse legal opinions, and on the other hand, there are scholars who are not qualified for
this task. Whereas a scholar of the first category should mainly rely on his own tarjı̄h: results
in his finding of law or issuing of fatwa, even if the view he holds differs from his madhhab, a
scholar of the second category is obliged to follow certain guidelines and rules in his applica-
tion of tarjı̄h: .16

A jurist’s ability to use the tarjı̄h: corresponds to a specific stage of ijtih�ad, namely the
fourth class of ijtih�ad, ‘ijtih�ad al-tarjı̄h: ’. This category includes scholars who know their
school of law and its evidence by heart. They can also weigh up and evaluate the arguments
or legal opinions. Al-Suy�ut: ı̄ (d. 911/1505) calls the representatives of this group ‘mujtahid
al-tarjı̄h: ’ while T�aj al-Dı̄n al-Subkı̄ calls them ‘mujtahid al-futy�a’. This category includes, for
example, the H: anafı̄ al-K�as�anı̄ (d. 587/1191), the M�alikı̄ al-M�azarı̄ (d. 536/1141), the Sh�afiiı̄
al-R�afiiı̄ (d. 623/1226), and the H: anbalı̄ Ibn Qud�ama (d. 620/1223).17

Tarjı̄h: in the Context of Different Views of a Single Legal Scholar

In the various schools of law, it often happened that two or more legal opinions were handed
down by the founder of the school or by one of his students. In some cases, the scholar con-
cerned himself points to the r�ajih: view of his legal opinions, which usually corresponded to
the view he developed later.18 If there was no indication of the r�ajih: -view, the different views
should first be evaluated chronologically (tarjı̄h: ), provided their chronology was known. In
this case, the chronologically later declared opinion was to be considered valid (r�ajih: ). An il-
lustrative example of this case is set by al-Sh�afiiı̄, who developed two legal systems, namely
an old one (al-qadı̄m) and a new one (al-jadı̄d). In this regard, the Sh�afiiı̄ Yah: y�a ibn Sharaf
al-Dı̄n al-Nawawı̄ (d. 676/1277) states that except for a limited number of cases19 in which
al-Sh�afiiı̄ did not decide on a r�ajih: view, the new legal norm is considered valid in every issue.
In such cases, a scholar qualified for tarjı̄h: invokes his own tarjı̄h: rulings. An essential crite-
rion for this scholar to consider during his tarjı̄h: procedure is the conformity of the selected
view with the general rules of his madhhab. However, if that scholar is not qualified for tarjı̄h: ,
he should exclusively adopt the new legal system of al-Sh�afiiı̄ or the tarjı̄h: decisions of an-
other competent Sh�afiiı̄ scholar. In case that there is a dispute among the Sh�afiiı̄ scholars
about which of al-Sh�afiiı̄’s views on a question is valid (r�ajih: ), a scholar incapable of tarjı̄h:
should refer to the tarjı̄h: decisions of other Sh�afiiı̄ scholars in the following order: adopting
the majority opinion, taking on the view of the scholar who has the most knowledge, and fi-
nally following the assessment of the scholar who is the most pious. If in doing so no r�ajih:
view can be found, the opinion of one of the leading disciples of al-Sh�afiiı̄ – al-Buwayt: ı̄
(d. 231/846), al-R�abiia al-Mur�adı̄ (d. 270/884), and al-Muzanı̄ (d. 264/878)—is preferable
to those of other disciples of al-Sh�afiiı̄. Among the tarjı̄h: criteria that a scholar incapable of
tarjı̄h: should consider is the agreement with the majority opinion of the various madh�ahib or
with the opinion of the scholars in general. According to al-Qaff�al al-Marwazı̄ (d. 938/1026),
Ibn al-S: al�ah: (d. 643/1245), and al-Nawawı̄, if one of the two different views of al-Sh�afiiı̄

16 Cf Muh: ı̄ al-Dı̄n al-Nawawı̄, Kit�ab al-Majm�ui sharh: al-muhadhdhab (Maktabat al-Irsh�ad 1980) vol 1, 109f; and Peters (n
4) 149ff.

17 Cf Jal�al al-Dı̄n iAbd al-Rah: m�an al-Suy�ut: ı̄, Jazı̄l al-maw�ahib fı̄ ikhtil�af al-madh�ahib (D�ar al-Iitis:�am 1989) 38–42; al-
Nawawı̄ (n 16) 75f; Najm al-Dı̄n Ah: mad ibn H: amd�an, S: ifat al-fatw�a wa-l-muftı̄ wa-l-mustaftı̄ (al-Maktab al-Isl�amı̄ 1380 H.
[1961]) 16ff. On this, see Hallaq (n 4) 1–23; and Abbas Poya, Anerkennung des Iǧtih�ad – Legitimation der Toleranz.
Möglichkeiten innerer und äußerer Toleranz im Islam am Beispiel der Iǧtih�ad-Diskussion (Schwarz 2003) 69ff.

18 Cf Ah: mad ibn iAbd al-H: alı̄m ibn Taymı̄ya, Majm�ui fat�aw�a Shaykh al-isl�am Ah: mad ibn Taymı̄ya (Mujammai al-Malik
Fahd li-T: ib�aiat al-Mus: h: af al-Sharı̄f 2004) vol 20, 228ff; and Benjamin Jokisch, ‘Recht und Rechtsschule: Institutionalisierung
und Dynamisierung normativen Wissens im klassischen Islam’ in Eva Cancik-Kirschbaum and Anita Traninger (eds), Wissen in
Bewegung Institution – Iteration – Transfer (Harrassowitz 2015) 241–54, here 251.

19 There is a difference of opinion among the Sh�afiiı̄s about their number, ranging between 10 and 20 cases.
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corresponds to the opinion of Abu H: anı̄fa, this one should take precedence.20 A similar ap-
proach to tarjı̄h: between different views of a single jurist or imam was followed by other
schools of law.21

Tarjı̄h: within Legal Opinions of Different Scholars of a Single School of Law

This form of tarjı̄h: serves Islamic legal applications in particular, such as issuing fatwas and
jurisdiction.22 A jurisconsult (muftı̄) or judge (q�a :dı̄) is required to perform this tarjı̄h: as long
as there is a difference of opinion, and he may not adopt any view without weighing up (ie,
tarjı̄h: ).23 The motive for practicing this type of tarjı̄h: —according to al-Nawawı̄ in the intro-
duction to his work al-Majm�ui—is that in the works of the (Sh�afiiı̄) madhhab, there are dif-
ferent legal views, so that one cannot be sure which of these views is the predominant one.
The aim of his book al-Majm�ui, according to al-Nawawı̄, is to weigh up the different views
within the (Sh�afiiı̄) madhhab, including also the weak views, and to determine the predomi-
nant or authoritative (r�ajih: ) one.24

In order to determine the predominant view (r�ajih: ) in such cases of disagreement, a jurist
capable of ijtih�ad should rely on his own results of tarjı̄h: . In doing so, the mujtahid aims to as-
certain the view closest to the rules of this madhhab. If a scholar is not capable of applying
tarjı̄h: , he should refer to the tarjı̄h: rulings of other authorities in his school of law. The hierar-
chy of these authorities is prescribed in each school of law.25 For example, within the Sh�afiiı̄
school, the tarjı̄h: processes carried out by al-Nawawı̄ in his al-Majm�ui and also by al-R�afiiı̄
(d. 623/1226), especially in al-Muh: arrar, are recognized and form the main sources or the es-
sential decision-making aid in determining the authoritative view (r�ajih: ) within the madhhab.26

The Sh�afiiı̄ al-Bakrı̄ al-Dimy�at: ı̄ (d. 1310/1893) states the following in his work Ii�anat al-
t:�alibı̄n regarding the tarjı̄h: procedure in his madhhab: In case of disagreement among the
Sh�afiiı̄ jurists, preferences in the decision-making can be identified in the following sequence:
(i) The common unanimous views of al-Nawawı̄ and al-R�afiiı̄. (ii) If they have different
views, only the opinions of al-Nawawı̄ are referred to. (iii) Subsequently, the views of al-
R�afiiı̄ should be taken into account. (iv) The majority opinion of the Sh�afiiı̄s, (v) the opinion
of the jurists who have more knowledge than the others, and (vi) the opinion of the scholar
who is more pious or humble compared to the other Sh�afiiı̄ opponents follow.27 Likewise,
the other schools of law have their own tarjı̄h: hierarchical authorities.28

Tarjı̄h: between the madh�ahib

After a phase characterized by independence from a particular legal methodology or certain
legal views, from about the end of the fourth or tenth century a tendency developed to follow

20 Cf al-Nawawı̄ (n 16) 107–11; and iUthm�an ibn iAbd al-Rah: m�an S: al�ah: al-Dı̄n Ibn al-S: al�ah: , Adab al-muftı̄ wa-l-mustaftı̄
(i�Alam al-Kutub 1986) 123–29.

21 Cf Ibr�ahı̄m Ibn iAlı̄ Ibn Farh: �un, Tabs: irat al-h: ukk�am fı̄ us: �ul al-aq :dı̄ya wa-man�ahij al-ah: k�am (i�Alam al-Kutub 2003) vol 1,
53–58; al-T: �ufı̄ (n 11) 626ff; and Ibn H: amd�an (n 17) 85ff.

22 Cf Hallaq (n 5) 49.
23 Cf Ibn H: amd�an (n 17) 39ff; and Muh: ammad ibn Qayyim al-Jawzı̄ya, Iil�am al-muwaqqiiı̄n ian Rabb al-i�alamı̄n (D�ar Ibn

al-Jawzı̄ 1423 H [2003]) vol 6, 124.
24 Cf al-Nawawı̄ (n 16) 18.
25 Cf Ibn H: amd�an (n 17) 39ff; and al-Nawawı̄ (n 16) 112.
26 Cf Hallaq (n 4) 84ff.
27 Cf Ab�u Bakr Ibn Muh: ammad al-Dimy�at: ı̄, Ii�anat al-t:�alibı̄n ial�a h: all alf�az: Fath: al-Muiı̄n bi-sharh: Qurrat al-iayn bi-

muhimm�at al-dı̄n, li-iall�ama Zayn al-Dı̄n al-Malı̄b�arı̄ al-Fann�anı̄ al-Sh�afiiı̄ (D�ar al-Sal�am li-l-T: ib�aia wa-l-Nashr wa-l-Tawzı̄i wa-l-
Tarjama 2013) 19.

28 For the M�alikı̄ school of law, see Muh: ammad Ibn Muh: ammad al-H: at: t:�ab, Maw�ahib al-Jalil li-sharh: Mukhtas: ar Khalı̄l (D�ar
al-Ra :dw�an 2010) 50–53. For the H: anafı̄ school of law, see Muh: ammad Amı̄n ibn iUmar ibn i�Abidı̄n, Sharh: al-Manz: �uma al-
musamm�ah bi-iuq�ud rasm al-muftı̄ (Markaz Tawiiyat al-Fiqh al-Isl�amı̄ 2000) 11ff and 3ff. For the H: anbalı̄ school of law, see
iAl�aj al-Dı̄n al-Mard�awı̄, al-Ins: �af fı̄ mairifat al-r�ajih: min al-khil�af ial�a madhhab al-im�am al-mubajjal Ah: mad ibn H: anbal (1955)
vol 1, 16ff.
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or imitate exclusively the already existing schools of law. At the same time, the followers of
madh�ahib worked primarily to develop their own school, methodology, and legal doctrines
and to justify or demonstrate the precedence of their own school of law.29 The decision to
join and be loyal to one of the then existing madh�ahib was made on the basis of a tarjı̄h: .
According to Najm al-Dı̄n al-T: �ufı̄, every legal scholar or layperson could choose one of the
schools of law, including those outside of the four recognized schools, on the basis of the
tarjı̄h: .30 Gradually, the tarjı̄h: was limited to weighing up between the four preferred schools
of law, namely the H: anafı̄, the M�alikı̄, the Sh�afiiı̄, and the H: anbali schools of law.31 Some
scholars, such as iIzz al-Dı̄n ibn iAbd al-Sal�am (d. 660/1262), Ibn Taymı̄ya (d. 728/1328),
and al-Suy�ut: ı̄ (d. 911/1505), restrict the permissibility of the tarjı̄h: between the madh�ahib by
saying that this tarjı̄h: ruling should not refer to the entire complex of substantive law or prac-
tical issues, but only to individual questions.32 On the other hand, other scholars such as
Fakhr al-Dı̄n al-R�azı̄ and al-T: �ufı̄ hold the view that the tarjı̄h: between the madh�ahib can be
undertaken both in terms of the complete legal system of the madh�ahib and the individual
issues of the schools.33

The practice of the jurists shows a widespread recognition of the tarjı̄h: between the
madh�ahib among followers of the different schools. A number of tarjı̄h: writings, as well as
several chapters on the tarjı̄h: of a particular school in legal literature, emerged especially in
the disputes between the followers of the schools of law. These writings aimed to defend
one’s own school from criticism and attack or to accentuate its primacy over the others. The
following works can be taken as examples of tarjı̄h: of the Sh�afiiı̄ school: Mughı̄th al-khalq fı̄
tarjı̄h: al-qawl al-h: aqq by Ab�u l-Mai�alı̄ al-Juwaynı̄ (d. 478/1085), Man�aqib al-Im�am al-Sh�afiiı̄
by Fakhr al-Dı̄n al-R�azı̄, and al-Mankh�ul min tailı̄q�at al-us:�ul by al-Ghaz�alı̄. The preference for
the madhhab of Ab�u H: anı̄fa was propagated by some authors, such as Sibt: ibn al-Jawzı̄ (d.
654/1256) in his book al-Intis:�ar wa-t-tarjı̄h: li-l-madhhab al-s: ah: ı̄h: and al-B�abartı̄ (d. 786/
1384) in his book al-Nukat al-z: arı̄fa fı̄ tarjı̄h: madhhab Abı̄ H: anı̄fa. Writings arguing for the
precedence of the M�alikı̄ school include, for example, al-Intis:�ar li-ahl al-Madı̄na by Ibn al-
Fakhkh�ar (d. 419 H), Tartı̄b al-mad�arik wa-taqrı̄b al-mas�alik li-mairifat ail�am madhhab M�alik
of al-Q�a :dı̄ iIy�a :d (d. 544/1149), and Intis:�ar al-faqı̄r al-s�alik li-tarjı̄h: madhhab M�alik of
Muh: ammad ibn Ism�aiı̄l al-R�aiı̄ (d. 853/1450). The primacy of Ibn H: anbal and his madhhab
is also advocated by some scholars, such as the H: anbalı̄s Ibn al-Jawzı̄ (d. 597/1201) in his
work Man�aqib al-Im�am Ah:mad ibn H: anbal and Ibn H: amd�an (d. 695/1295) in his book S: ifat
al-fatw�a wa-l-muftı̄ wa-l-mustaftı̄.

It is noteworthy in such writings that in justifying the merits of a particular school over
the others, the founder of the law school and his personal traits are brought to the fore. In
this context, the scientific competences34 of the respective founder of the law school—which
surpass those of other school founders—as well as his theoretical principles and methodol-
ogy of law making play a decisive role. Furthermore, this tarjı̄h: type refers to other external
reasons of preferability, for example that many scholars, especially other madhhab founders,
have commended the founders concerned and their knowledge.35 These external reasons

29 Cf Hallaq (n 4) 61ff; and iAbd al-Rah: m�an ibn Muh: ammad ibn Khald�un, al-Muqaddima (3rd edn, al-Madrasa wa-D�ar al-
Kit�ab al-Lubn�anı̄ 1967) vol 1, 818ff.

30 Cf al-T: �ufı̄ (n 11) 686; as well as al-Zarkashı̄ (n 13) 131ff; and Muh: ammad ibn Ism�aiı̄l al-R�aiı̄, Intis: �ar al-faqı̄r al-s�alik li-
tarjı̄h: madhhab M�alik (D�ar al-Gharb al-Isl�amı̄ 1981) 125 ff.

31 Cf Ibn Khald�un (n 29) vol 1, 818ff.
32 Cf iIzz al-Dı̄n Ibn iAbd al-Sal�am, al-Qaw�aiid al-kubr�a al-maws�um bi-qaw�aiid al-ah: k�am fı̄ is: l�ah: al-an�am ( D�ar al-Qalam

2000) vol 1, 277 and vol 2, 274ff; al-Suy�ut: ı̄ (n 17) 32; Ibn Taymı̄ya (n 18) vol 20, 291ff.
33 Cf Fakhr al-Dı̄n Muh: ammad Ibn iUmar al-R�azı̄, Man�aqib al-Im�am al-Sh�afiiı̄ (Maktabat al-Kullı̄y�at al-Azharı̄ya 1986) 371;

and al-T: �ufı̄ (n 11) 685ff.
34 These scientific competences concern knowledge, especially in the field of Quranic, Hadith, and legal sciences.
35 See, for instance, the following statement, which is attributed to al-Sh�afiiı̄ and declares praise for Ab�u H: anı̄fa’s legal

knowledge: ‘People depend on Ab�u H: anı̄fa for fiqh’ (al-n�as iiy�al fı̄ l-fiqh ial�a Abı̄ H: anı̄fa).

8 � Oxford Journal of Law and Religion, 2023, Vol. 00, No. 0
D

ow
nloaded from

 https://academ
ic.oup.com

/ojlr/advance-article/doi/10.1093/ojlr/rw
ad010/7209211 by O

esterreichische Zentralbibliothek fuer Physik user on 04 D
ecem

ber 2023



also include the eponymous scholar’s origin,36 lifetime,37 or hometown.38 Based on the argu-
ments presented, the superiority of a certain founder of a law school and thus his school over
the others should be shown.39

3 . D E V E L O P M E N T S O F T H E T A R J�IH: I N M O D E R N T I M E S

The rise of modernity and the demands of modern life—especially since the end of the 19th
century—confronted the Islamic legal system with significant challenges and induced
attempts of adaptation and evolution of the Islamic law. In addition, the complexity and di-
versity of modern issues created obstacles to identify appropriate legal norms for all the new
legal cases and issues. Responding to these challenges, many Muslim jurists launched a re-
form movement, with ijtih�ad at its centre. Hence the demands for a reopening of the door of
the ijtih�ad40 or a continuation of ijtih�ad as an important tool for the renewal of Islamic law
and the development of temporally adaptable norms increased. By reopening the gate of
ijtih�ad, the needs of modernity should be taken into account.41

Furthermore, the challenges of modernity evoked vivid debates about the traditional
madhhab system and its ability to respond to modern social demands and develop adaptable
legal norms. This debate was triggered in many parts of the Islamic world, especially the
Arab states, Turkey, and later on further afield, such as Indonesia and India. While some voi-
ces advocated the dissolution of the existing madh�ahib in order to replace them with a uni-
fied madhhab, others considered the continuation of the pre-modern madhhab system
necessary. A third group called for a more open-minded approach to Sunni and non-Sunni
schools of law.42 In every case, the madh�ahib still retain their function as a reference point
for the process of legal development.43 Thus, a debate about the madh�ahib resulted in

36 For example: Since al-Sh�afiiı̄ was from Quraysh, the proponents of the Sh�afiiı̄ school carried over to al-Sh�afiiı̄ a tradition
of the Prophet that spoke of a (future) scholar from Quraysh whose knowledge will spread everywhere.

37 Eg, according to followers of the H: anbalı̄ school, the fact that Ibn H: anbal lived after the other founders of the other
madh�ahib enabled him to review and to weigh their legal opinions and to choose the most convincing opinions.

38 For example, for the M�alikı̄s, the decisive factor for M�alik’s preference is that he lived in Medina, the place of residence
of the Prophet and his companions, which brought M�alik into direct contact with the prophetic traditions that still prevailed in
his time.

39 For detailed justification of the superiority of al-Sh�afiiı̄ and his madhhab, see Ab�u l-Mai�alı̄ iAbd al-Malik ibn iAbdall�ah al-
Juwaynı̄, Mughı̄th al-khalq fı̄ tarjı̄h: al-qawl al-h: aqq (al-Mat: baia al-Mis: rı̄ya 1934) 18–46ff; Ab�u H: �amid al-Ghaz�alı̄, al-Mankh�ul
min tailı̄q�at al-us: �ul (D�ar al-Fikr 1980) 488–500; al-R�azı̄, Man�aqib al-im�am al-Sh�afiiı̄, 371–432; al-Suy�ut: ı̄ (n 17) 45–50. For de-
tailed justification of the superiority of Ab�u H: anı̄fa and his madhhab, see Ab�u l-Muz: affar Sibt: ibn al-Jawzı̄, al-Intis: �ar wa-l-tarjı̄h:
li-l-madhhab al-s: ah: ı̄h: (Mat: baiat al-Anw�ar 1360 H [1941]), 6–21; and Akmal al-Dı̄n al-B�abartı̄, al-Nukat al-z: arı̄fa fı̄ tarjı̄h: madh-
hab Abı̄ H: anı̄fa (J�amiiat al-Malik Sai�ud 1997) 27–44. For detailed justification of the superiority of M�alik and his madhhab, see
iIy�a :d ibn M�us�a, Tartı̄b al-mad�arik wa-taqrı̄b al-mas�alik li-mairifat ail�am madhhab M�alik (Waz�arat al-Awq�af wa-l-Shuj�un al-
Isl�amı̄ya 1983) 62–103; Ab�u iAbd All�ah Muh: ammad ibn al-Fakhkh�ar, al-Intis: �ar li-ahl al-madı̄na (Markaz al-Dir�as�at wa-Abh:�ath
wa-Ih: y�aj al-Tur�ath 2009) 196–201; al-R�aiı̄ (n 30) 128–47 and 236–45. For detailed justification of the superiority of Ibn
H: anbal and his madhhab, see Ibn al-Jawzı̄, Man�aqib al-Im�am Ah: mad ibn H: anbal (D�ar Hajar 1988) 660–68; and Ibn H: amd�an
(n 17) 74–80.

40 That opinion refers to the statement ghalq b�ab al-ijtih�ad (closure of the door of ijtih�ad), which claims that ijtih�ad practice
was no longer permissible or that there were no longer competent scholars to practice ijtih�ad. For details on this issue, see
William Montgomery Watt, ‘The Closing of the Door of iǧtih�ad’ (1974) 1(1) Orientalia Hispanica 675–85; Joseph Schacht,
An Introduction to Islamic Law (Clarendon Press 1982); Wael B Hallaq, ‘Was the Gate of Ijtihad Closed?’ (1984) 16(1)
International Journal of Middle East Studies.

41 Cf Mus: t: af�a Ah: mad al-Zarq�a, al-Madhkhal al-Fiqhı̄ al-i�Amm. Ikhr�aj Jadı̄d bi-Tat:wı̄r fi-l-Tartı̄b wa-l-Tabwı̄b wa-Ziy�ad�at
(D�ar al-Qalam 1998) 248 ff; Bülent Uçar, Recht als Mittel zur Reform von Religion und Gesellschaft. Die türkische Debatte um die
Scharia und die Rechtsschulen im 20. Jahrhundert [Law as a Means to the Reform of Religion and Society. The Turkish Debate
over the Sharia and the Schools of Law in the 20th Century] (Ergon 2005) 93–101; Muh: ammad Y�usuf M�us�a, al-Madkhal li-
Dir�asat al-Fiqh al-Isl�amı̄ (D�ar al-Fikr al-iArabı̄ 2009) 213, 219–24. See also Aharon Layish, ‘The Contribution of the
Modernists to the Secularization of Islamic Law’ (1978) 14 Middle Eastern Studies 263–77, here 264ff; Y�usuf al-Qara :d�awı̄, al-
Ijtih�ad fı̄ l-Sharı̄ia al-Isl�amı̄ya (D�ar al-Qalam 1996) 14–18.

42 For an overview of this debate, see Stefan Wild, ‘Muslim and Madhab. Ein Brief von Tokio nach Mekka und seine
Folgen in Damaskus’ in Ulrich Haarmann and Peter Bachmann (eds), Die islamische Welt zwischen Mittelalter und Neuzeit
(Steiner 1979) 675–82; Uçar (n 41) 62–85.

43 Cf Brinkley Messick, ‘Madhabs and Modernities’ in Peri Bearman, Rudolph Peters and Frank E Vogel (eds) (n 4) 159–
74, here 161; Fachrizal A Halim, ‘Reformulating the Madhhab in Cyberspace: Legal Authority, Doctrines, and Ijtih�ad among

Continuity and Change of Traditional Islamic Law in Modern Times � 9
D

ow
nloaded from

 https://academ
ic.oup.com

/ojlr/advance-article/doi/10.1093/ojlr/rw
ad010/7209211 by O

esterreichische Zentralbibliothek fuer Physik user on 04 D
ecem

ber 2023



successive changes in the law school system. Among these developments or changes taking
place is a shift or abolition of the madh�ahib boundary established in the pre-modern era,
both in terms of inherited legal substance and the methods of legal development that fol-
lowed. In modern times, especially in the 20th century, an increasingly hostile attitude to-
wards the attachment to conventional madh�ahib emerged, and there were calls to abolish or
transcend the boundaries of the madh�ahib. In this way, contemporary legal scholars strove to
do justice to the challenges of modernity. For them, such a task cannot be accomplished by a
single madhhab. The legal materials of the different schools with their abundance of legal
views should rather function as a more comprehensive source for the investigation of ques-
tions and problems.44 In connection with this intended inter-madhhab investigation or the
adoption of legal views of various schools of law, the tarjı̄h: (or takhayyur) as an important
methodological tool for dealing with the legal heritage of the madh�ahib was widely used.
However, in modern usage, the tarjı̄h: is undergoing conceptual changes and is used by vari-
ous actors, both official and non-official.45

Notwithstanding the persistence of the application of the tarjı̄h: by individual scholars, the
modern tarjı̄h: is characterized by the fact that it is largely carried out by collective fiqh bodies.
In this section, the question is examined to what extent the tarjı̄h: and its conception were af-
fected by the legal developments invoked in the modern age. In this course, the focus is on
the conception of the tarjı̄h: by the current fiqh institutions, which contribute significantly to
the substantial developments of Islamic law in the present. First, however, an outline should
be provided of the modern application of the term takhayyur (literally selection), which is
close to tarjı̄h: or even considered as a synonym for tarjı̄h: . In this sense, takhayyur is used es-
pecially in the field of codification of Islamic law. Another term connected to this discussion
is talfı̄q (combination of different doctrines). In this context, takhayyur signifies to select
from the various views of the schools of law the one most suitable for a certain purpose.
Tarjı̄h: differs from takhayyur in that tarjı̄h: is the preference of one view among several based
on soundness of evidence. While in the case of tarjı̄h: and takhayyur it is about selecting and
adopting a legal view in its original form without attempting to change it, talfı̄q combines var-
ious parts of legal views of different schools, reaching a decision considered the most
appropriate.46

A. Modern Application in the Sphere of Codification of Islamic Law
In classical Islamic law, takhayyur was understood as the selection and preference of one of
the (equivalent) mutual legal evidences or legal views when the tarjı̄h: was not possible or in
case these arguments or views were equal. Thus, a takhayyur where tarjı̄h: is possible or before
a jurist attempts tarjı̄h: has been rejected by the vast majority of scholars.47 This means that
takhayyur has a complementary function in case of impossibility of tarjı̄h: . In the context of
modern dealing with the inherited legal doctrines of the pre-modern madh�ahib, the use of

Contemporary Sh�afiiı̄ iUlam�aj’ (2015) 22(4) Islamic Law and Society 413–35, here 2; and Ihsan Yilmaz, ‘Inter-Madhhab
Surfing, Neo-Ijtihad, and Faith-based Movement Leaders’ in Peri Bearman, Rudolph Peters and Frank E Vogel (eds) (n 4)
191–206, here 193ff.

44 Cf al-Zarq�a (n 41) 243 ff. and Muhammad al-Atawneh, ‘Wahh�abı̄ Legal Theory as Reflected in Modern Official Saudi
Fatw�as: Ijtih�ad, Taqlı̄d, Sources, and Methodology’ (2011) 18(3–4) Islamic Law and Society 327–55, here 340. Messick (n 43)
vol 2, 161ff.

45 See eg Yilmaz (n 43) 191–206.
46 Cf Mohammad Hashim Kamali, ‘Sharı̄iah and Civil Law: Toward a Methodology of Harmonisation’ (2007) 14 Islamic

Law and Society 406ff.
47 Cf Waz�arat al-Awq�af wa-l-Shuj�un al-Isl�amı̄ya (ed), al-Maws�uia al-fiqhı̄ya (Waz�arat al-Awq�af wa-l-Shuj�un al-Isl�amı̄ya

1988) vol 13, 163ff; Ab�u l-Mai�alı̄ iAbd al-Malik ibn iAbdall�ah al-Juwaynı̄, al-Burh�an fı̄ us: �ul al-fiqh (1399 H [1979]), vol 2, 1145
and 1156ff; Ab�u H: �amid al-Ghaz�alı̄, al-Mustas: f�a fı̄ us: �ul al-fiqh (Mujassasat al-Ris�ala 1993) vol 2, 292ff; al-T: �ufı̄ (n 11) 682ff; Ibn
Farh: �un (n 21) vol 1, 54ff; al-Zarkashı̄ (n 13) 131ff.
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the term takhayyur due to a modified conception became common in both the official and
the unofficial sphere.48

Among the first Muslim scholars to refer to the necessity of applying takhayyur was
Rif�aia al-T: aht:�awı̄ (d. 1289/1873) in the first half of the 19th century, according to John
L. Esposito: ‘He recommended using the principle of takhayyur, an accepted method of
jurisprudence that permitted a Muslim in a specific situation to go outside his own school
of law and follow the interpretation of one of the other Sunni schools.’49 Moreover,
Esposito confirms that this proposal was adopted by the later modernists and widely put
into practice.50 Furthermore, the application of the term often appears in the official realm
during legislation or codification of Islamic law. The beginnings of the use of takhayyur in
the codification of Islamic law date back to the Mejelle, the Ottoman civil code (1869–
76). In the introduction of the Mejelle, it is stated that the Mejelle exclusively sets forth
‘the selected legal views’ of the H: anafı̄ school of law, which takes into account the acute
needs or interests of society. However, in individual cases, views outside of the H: anafı̄
school were preferred or selected (ikhtiy�ar).51 In the course of basing the Mejelle mainly
on the H: anafı̄ school of law, the eclectic expedient takhayyur was used as ‘adoption of le-
gal doctrines of that school on the basis of their conformity to the requirements of the
state and society’.52

A succeeding step in expanding the application of takhayyur was to consider the prevail-
ing doctrine of one of the three other Sunni schools as a possible alternative to existing
H: anafı̄ law. This tendency manifests itself, for example, in the Ottoman Family Rights Law
of 1917. The legislation of the following years in the Arab region, especially in Egypt, takes
a step further by incorporating the legal views of individual jurists whose opinions preceded
or conflicted with the prevailing teachings of the four Sunni schools as a whole. Frequently
after about 1940, the use of takhayyur reached its peak in the field of legislation so that con-
flicting, mutually incompatible teachings of different schools and legal scholars could be
patched together (talfı̄q—combination of different doctrines) in a legal provision to find a
desirable solution to a particular problem.53 This cross-legislation is based not only on the
views of Sunni madh�ahib but also on those of diverse madh�ahib.54 ‘This is done by selecting
the opinion preferred by considering the one most suited to modern life, particularly in
cases which have no textual evidence and sometimes by selecting the opinion preferred by
most where tarjih is a form authorised to do so.’55 In this process, with the help of takhayyur
(in the sense of selecting views from the different schools of law) and talfı̄q, some laws have
been enacted in Egypt that are not limited to the doctrines of Sunni madh�ahib, such as in
Law No. 25 of the Personal Status Act in 1929, in which the Egyptian legislator draws on
different schools of law, even non-Sunni schools.56 Another example is Egyptian Law No.
71 of the Law of Succession of 1946, which is based (in part) on Ib�a :dı̄ law and the Z: �ahirı̄
view of Ibn H: azm with regard to the permissibility of obligatory bequest (al-was: ı̄ya

48 Cf Yilmaz(n 43) 194.
49 John L Esposito, Women in Muslim Family Law (2nd edn, Syracuse University Press 2001) 48.
50 Ibid 48.
51 Cf Ahmed Cevdet Pasha (ed), Majallat al-ah: k�am al-iadlı̄ya (al-Mat: baia al-Adabı̄ya 1302 H [1885]) 19.
52 Aharon Layish, ‘The Transformation of the Sharı̄ia from Jurists’ Law to Statutory Law in the Contemporary Muslim

World’ (2004) 44(1) Die Welt des Islams 85–112, here 90.
53 Ibid 94.
54 Cf Norman Anderson, Law Reform in the Muslim World (Athlone Press 1976) 48–56; and NJ Coulson, A History of

Islamic Law (Edinburgh University Press 1964) 185–97.
55 Bakar (n 3) 155.
56 Cf al-Zarq�a (n 41) 261.
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al-w�ajiba). The Syriac code of 1953 also recognized al-was: ı̄ya al-w�ajiba.57 There was also
‘the recognition of wills in favor of a legal heir in the Egyptian Law of Testamentary
Dispositions of 1946’.58

In this context, Ihsan Yilmaz emphasizes the application of a modified takhayyur in the
present in various contexts by individuals and institutions at both official and unofficial
levels. Besides using this procedure in legislation to justify the selection of a legal doctrine
from different opinions of the four Sunni madh�ahib, takhayyur has been used, according
to Yilmaz, by other institutions such as The Directorate of Religious Affairs, Higher
Committee of Religious Affairs in Turkey, and The Islamic Shariia Council UK.59

The review of the use of takhayyur in modern times shows some developments. While
the takhayyur had a complementary function in the case of the impossibility of tarjı̄h: in
the premodern phase, in the modern period the application of the takhayyur in a compara-
ble function resembling the tarjı̄h: has emerged. These developments include the transfor-
mation from a pre-modern intra-madhhab selection and consideration in the form of
tarjı̄h: to a modern selection of inter-madhhab (both Sunni and non-Sunni) in the form of
takhayyur. Moreover, this use of takhayyur, Yilmaz argues, departs from the traditional un-
derstanding in which takhayyur was the right of the individual Muslim in a particular case,
not that of a government, to determine changes for all Muslims.60 Overall, the increasing
application of the takhayyur by modern scholars serves as a method to combat taqlı̄d and
is thus a step towards ijtih�ad.61 Takhayyur served to liberate from strict adherence to a
particular school of law in deriving legal norms as a pure taqlı̄d form and allowed the se-
lection of views even outside the Sunni schools as long as they were more conducive to
the common good of society, eg in reforming family law and inheritance law in some Arab
countries. Thus, the takhayyur also paved the way for the later application of various
forms of ijtih�ad.

B. The Conception and Application of the tarjı̄h: by the Collective fiqh Institutions
The application of tarjı̄h: by contemporary fiqh institutions is characterized by a collective
manner,62 ie the decision for the predominant view (r�ajih: ) is made jointly by several scholars
or members of these fiqh bodies. This process of tarjı̄h: refers not only to weighing and
choosing between the views of the pre-modern legal literature but also to weighing and
choosing between legal views of the individual members of the respective fiqh institutions re-
garding the issue under study. Thus, the present section will outline the application of the
tarjı̄h: in various contemporary fiqh institutions, especially in Indonesia and the Arab world.
The selection of these regions reflects the fact that several collective fiqh bodies were estab-
lished there, which particularly employ the concepts of tarjı̄h: and ijtih�ad in a special relation.
Moreover, Indonesia represents the most populated Islamic country. The religious institutes
of some important Arab countries such as Saudi Arabia and Egypt, on the other hand, have a
great impact in the Islamic world.

57 Cf Muh: ammad Sal�am Madk�ur, al-Madhkhal li-l-fiqh al-isl�amı̄. T�arı̄khuh wa-mas: �adiruh wa-Naz: arı̄y�atuh al-i�amma (2nd
edn, D�ar al-Kit�ab al-H: adı̄th 1996) 114; Wahba al-Zuh: aylı̄, al-Fiqh al-isl�amı̄ wa-adillatuh (D�ar al-Fikr 1985) 121 ff.; and Ah: mad
Taym�ur, Naz: ra t�arı̄khı̄ya fı̄ h: ud�uth al-madh�ahib al-arbaia (D�ar al-Q�adirı̄ 1990) 32.

58 Cf Layish (n 41) 269.
59 Cf Yilmaz(n 43) 192f.
60 Ibid 194.
61 Cf Coulson (n 54) 193ff and 196ff.
62 For details on the term ‘collective ijtih�ad’, see: Aznan Hasan, ‘Introduction to Collective Ijtihad (Ijtihad Jamaii): Concept

and Applications’ (2003) 20(2) The American Journal of Islamic Social Sciences 26–49; Ahmed Gad Makhlouf, ‘Evolution of
Islamic Law in the 20th Century: The Conception of Collective Ijtih�ad in the Debate Between Muslim Scholars,’ (2020) 9(1)
Oxford Journal of Law and Religion 157–78.
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(i) Developments of the tarjı̄h: in the Contemporary fiqh Institutions in Indonesia
The Nahdlatul Ulama (NU),63 which was established on 31 January 1926, is considered
the largest Muslim organization in Indonesia. Among the important organs of the NU is
Lajnah Bahth al-Mas�ajil (LBM). According to Clause 7, Article 16 of the NU’s organizational
charter, LBM ‘has the duty to compile, discuss, and solve problems that are mawq�uf and
w�aqiia and that are in immediate need of legal certainty’.64 According to Rifyal Kaibah,
mawq�uf refers to inconclusive legal cases that lack any legal regulations or indications,
while w�aqiia refers to issues that emerge due to contemporary circumstances. Kaibah reports
that the LBM has performed this task since the first NU congress (muktamar) in Surabaya
in 1926.65

The application of the expedient of tarjı̄h: is suggested in the first formulated methodology
and process of issuing fatwa of the LBM in 1926. The members of the NU state that they
would refer to the Sh�afiiı̄ school of law in their work but would still consider the other three
Sunni madh�ahib lawful. In the case of disagreement among the Sh�afiiı̄ scholars, the decision
is made according to the following tarjı̄h: process: First are the common, unanimous views of
al-Nawawı̄ and al-R�afiiı̄. Second: If the latter holds different views, reference would be made
exclusively to the opinions of al-Nawawı̄. Third: Subsequently, al-R�afiiı̄’s views would be con-
sidered. Fourth: The majority opinion of the Sh�afiiı̄ scholars is considered. Fifth is the opin-
ion of the jurist who would have more knowledge than the others. Lastly, the opinion of the
scholar who is more pious or humble compared to the other Sh�afiiı̄ opponents is considered.
However, this order had not been developed by the NU but originally belonged to the
Sh�afiiı̄ scholar al-Dimy�at: ı̄ (d. 1310 H) in his book Ii�anat al-t:�alibı̄n.66

This approach implied strict adherence to and imitation (taqlı̄d) of the Sh�afiiı̄ school, as
the choice between the different legal views (tarjı̄h: ) was not based on the evidential value of
the arguments or consideration of the common benefit of society but merely on the hierar-
chy of scholars within the Sh�afiiı̄ school. Since this method is less capable, especially in deal-
ing with the emerging issues, some members of the NU made attempts at reform in the
following decades. Consequently, in 1992, the NU established a new legal system for making
decisions called ‘Sistem Pengambilan Keptusan Hukum’, which brought the NU closer to
ijtih�ad, and the conception (and application) of tarjı̄h: underwent a special development.
Thus, the new approach to the development of legal norms begins with an examination of
the diverse legal views of previous scholars. In the case of disagreement, the predominant
view is to be selected in a collective manner by the various members of the LBM. However,
if the issue is not settled in the classical law, the analogy should be made with a similar case
that has already been dealt with in the classical law. If no determination could be made in
this way either, it was advised to derive an answer by joint deduction (istinb�at: jam�aiı̄) using
the methodology of the (Sh�afiiı̄) madhhab.67 This marks the point of a transformation from
an individual tarjı̄h: (ie a tarjı̄h: performed by a single scholar) to a collectively practiced tarjı̄h: .
However, it is not clear whether this is a tarjı̄h: that encompasses all schools of law or is lim-
ited to the Sh�afiiı̄ school.

63 On Nahdlatul Ulama, see Mitsuo Nakamura and Shalahudin Kafrawi, ‘Nahdlatul Ulama’ in John L Esposito (ed), The
Oxford Encyclopedia of the Islamic World, 6 vols (Oxford University Press 2009) vol 4, 206a–212a; Robin Bush, Nahdlatul
Ulama and the Struggle for Power within Islam and Politics in Indonesia (Institute of Southeast Asian Studies 2009).

64 Rifyal Kaibah, ‘Islamic Law in Court Decisions and Fatwa Institutions’ in R Michael Feener and Mark E Cammack (eds),
Islamic Law in Contemporary Indonesia (Harvard University Press 2007) 83–98, here 96.

65 Ibid 96.
66 Cf Nadirsyah Hosen, ‘Nahdlatul Ulama and Collective Ijtihad’ (2004) 6(1) New Zealand Journal of Asian Studies 5–26,

here 12; and al-Dimy�at: ı̄ (n 27) 19.
67 Cf Hosen (n 66) 15; and Kaibah (n 64) 98.
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Another organization in Indonesia that gave a central place to the tarjı̄h: in its treatment of
legal issues is the Muhammadiyah.68 It was founded in 1912 and is considered one of the
most important religious social organizations in Indonesia. Thus, when the Muhammadiyah
based its handling and investigation of legal matters on a collective approach, the commission
was named after tarjı̄h: : Majelis Tarjih (lit. ‘Council for the Weighing’). The Muhammadiyah
decided to create the Majelis Tarjih in 1927 and officially established it in 1928. In 1971, the
name of this body was changed to Lajnah Tarjih (‘Committee of Consideration’) and in
1995 to Majelis Tarjih dan Pengembangan Pemikiran Islam (‘Council for tarjı̄h: and
Development of Islamic Thought’). Finally, in 2005, the name changed to Majelis Tarjih dan
Tajdid (ie ‘Council of Pondering and Renewal’).69 Although the Muhammadiyah has
changed the methodology and the name of this majlis several times, it always keeps the term
tarjı̄h: in the name of its collective legal maj�alis. However, the conception and application of
the tarjı̄h: in the different phases of the Muhammadiyah were not uniform and underwent a
particular evolution. The Majelis is responsible for various tasks. These include the issuance
of fatwas and the investigation of religious matters, particularly with regard to issues on
which there is disagreement within the Muslim community. This involves not only ritual or
religious issues but also social and general matters. In addition, this body is concerned with
improving the general quality of theology and formulating the ideological foundations of the
Muhammadiyah.70 The Majelis Tarjih produces various Islamic legal texts, including keputu-
san (resolution) and fatwas. The keputusan are adopted by the national tarjı̄h: conferences or-
ganized by the Majelis Tarjih and constitute the official position of the organization in
general. In contrast, fatwas are issued in response to issues raised by Muslim society.
Furthermore, there exists an informal type of tarjı̄h: products called wacana tarjı̄h: (tarjı̄h: dis-
course). These discourses merely offer ideas or doctrines on current topics.71

The methodological approach used by the Majelis Tarjih in developing legal norms,
whether in the form of resolutions or fatwas, is called manh�aj tarjı̄h: . ‘The manhaj represents
the methodological aspect in legal deduction as well as religious understanding.’72 This man-
h�aj tarjı̄h: developed gradually and experienced different stages of development over time.
Syamsul Anwar, the chairman of the Tarjih Council, defined the manh�aj as ‘a system that
contains a set of insights, sources, approaches and certain technical procedures (methods) as
guidance in tarjih activities’.73 In the initial phase of the Majelis, the use of tarjı̄h: was limited
to its pre-modern form as a means of weighing the doctrines of various legal scholars on a
particular issue in order to select the soundest among them. This was also the reason for
selecting the term tarjı̄h: as the name for the Majelis. Thus, the object of study of the Majelis
is the issues studied by the classical fiqh scholars and the legal provisions.

In the following decades, on the occasion of the increasing social challenges, the Majelis
expanded its scope of work to include the newly emerging issues or the issues not addressed
in the pre-modern Islamic law. Hence, a major development of the manh�aj tarjı̄h: took place
in 1986, when the Majelis issued expanded principles of manh�aj tarjı̄h: . With this, it now
intended to practice ijtih�ad and declared the Quran and the Sunna the main sources of the

68 For a general overview of the Muhammadiyah, see Deliar Noer, The Modernist Muslim Movement in Indonesia 1900–1942
(Oxford University 1978) 73–76; Kaibah (n 64) 83–98; Anwar (n 7) 27–44; and Herman Beck, ‘The Borderline between
Muslim Fundamentalism and Muslim Modernism: An Indonesian Example’ in Jan Willem van Henten (ed), Religious Identity
and the Invention of Tradition. Papers Read at a NOSTER Conference in Soesterberg, January 4–6, 1999 (Brill 2001) 279–91, here
281–85.

69 Cf Anwar (n 7) 34; and Kholidah Kholidah, ‘Dynamics of Tarjih Muhammadiyah and its Contribution on the
Development of Islamic Law in Indonesia’ (2021) 2(1) International Seminar of Islamic Studies 760–66, here 762.

70 Cf Noer (n 68) 80ff; Anwar (n 7) 34; and Kaibah (n 64) 90.
71 Cf Anwar(n 7) 34–38.
72 Fanani and others (n 7) 4.
73 Ibid 3.
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development of legal norms. These principles recognized three methods of legal deduction:
(i) Ijtih�ad bay�anı̄: This is used when a definitive text is available as a legal source, but its
meaning is not very clear or is ambiguous. In the latter case, a ‘weighing’ (tarjı̄h: ) is to be
done, choosing the strongest interpretation. According to Kaibah, it is actually considered
ijtih�ad tarjı̄h: rather than bay�anı̄. (ii) Ijtih�ad qiy�ası̄: This is an attempt to apply a ruling of a
case already established in the Qurjan or Sunna to a legal case arising for the first time that
is neither ruled in the Qurjan nor Sunna, provided the two cases have the same causa.
(iii) Ijtih�ad istis: l�ah: ı̄: Here, the issue is one that is not dealt with in a religious text either by it-
self or a similar case with the same cause in law. In this case, it is decided according to the
common good of society.74 The later amendment of manh�aj tarjı̄h: in 2000 introduced
bay�anı̄, burh�anı̄, and irfanı̄. ‘The bayani approach rests on the textual understanding of the al-
Quran and prophetic traditions, the burhani rests on reason and science, and the irfani
emphasises heart and religious feeling.’75

To sum it up, the meaning of tarjı̄h: in Muhammadiyah has changed over time. After it
initially corresponded to the meaning of classical tarjı̄h: , however, the meaning of this term
has later expanded to include any intellectual effort undertaken to resolve new legal
cases that have not yet been addressed by previous jurists. In this way, the term tarjı̄h: became
synonymous, if not identical with ijtih�ad.76

(ii) Developments of the tarjı̄h: within the Framework of fiqh Institutions in the Middle East or
Arab World

The methodology for developing legal norms within various collective fiqh bodies, which in
the Middle East were increasingly established in the second half of the 20th century, shows a
modified form of application of the tarjı̄h: . The first basic step of the norm-finding process is
a recourse to traditional Islamic law, whereby the views of various schools of law are weighed
(tarjı̄h: ) and finally one of them, in many cases the majority opinion, is selected (takhayyur).
Sometimes, however, in such cases Qurjanic passages and hadiths on which these old legal
opinions are based will be cited. The intention behind this is to lend authenticity to the se-
lected legal opinions. In the event that no solution or explanation for the issue to be
addressed can be found in classical law or no analogy to a similar issue or circumstance
addressed by previous legal scholars is possible, the attention is directed to identifying an
Islamic law norm with the help of an independent ijtih�ad. In some cases, it is pointed out
that the issue under discussion has not been settled by source texts yet or has only been dealt
with by an ambiguous text. By means of this reference, the scholars intend to draw attention
to the fact that the corresponding ijtih�ad attempt concerns a controversial issue or an issue
that has not yet been addressed, which contributes significantly to the acceptance of its
decision.

The first fiqh institution of this category is the Azhar Academy of Islamic Studies, estab-
lished in Cairo in 1961. In its first conference, held in 1964, the Academy established three
methods or stages of finding law. In a first method, the appropriate provision or view of the
various schools of law is selected (takhayyur). This can take into account the interests of the
society and meets the emerging requirements. If takhayyur is not available, one uses the sec-
ond method, namely that of the collective ijtih�ad based on the law-finding rules of (one of)
the schools of law (ijtih�ad jam�aiı̄ madhhabı̄). If this method does not lead to a solution ei-
ther, an absolute collective ijtih�ad (ijtih�ad jam�aiı̄ mut: laq) is applied as a third option.
Furthermore, as was pointed out, the academy regulates the implementation of the two

74 Cf Kaibah (n 64) 91ff; and Kholidah (n 69) 763ff.
75 Fanani and others (n 7) 5.
76 Cf Anwar(n 7) 33.
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forms of the collective ijtih�ad so that they can be practiced when necessary.77 Here, it should
be noted that by establishing the Qurjan and the Sunna as fundamental sources of law, the
Azhar Academy explicitly stated that the gate of ijtih�ad is still open and that the Qurjan and
the Sunna are the standard of the legality of a view. Thus, the path of reviewing the previous
views of the schools of jurisprudence should be free. However, this is not meant to imply a
renunciation of the working results of the schools of jurisprudence. These are referred to in
takhayyur. Nevertheless, the Azhar Academy facilitates to go beyond the law schools’ findings
and allows itself to practice the ijtih�ad mut: laq.

In Saudi Arabia, the Muslim World League (MWL) established its Islamic Fiqh Academy
(IFA) in 1978 in Mecca. In its Resolution No. 32:8/3, the IFA emphasizes the subject of
ijtih�ad and points out further that classical Islamic law should be taken as the starting point
for this ijtih�ad. Thus, the legal opinions of previous scholars on the question under study
should be considered first to allow analogy of the new questions to similar cases in classical
law before practicing a new ijtih�ad.78 This approach, which promotes a firm connection with
classical Islamic law, is also emphasized by other members of the academy. The Tunisian
M�alikı̄ member Muh: ammad al-Nayfar al-Sh�adhilı̄ states that the current fiqh academies, as an
expression of collective ijtih�ad, form a continuation of the original ijtih�ad mode. This
renewed application of the collective ijtih�ad in the present, however, should be based on the
Islamic legal heritage of the earlier scholars. This could pave the way for a sound ijtih�ad.79

The tendency to exercise lower ijtih�ad forms that depend on legal opinions of the classical
madh�ahib manifests itself in the above-mentioned Decision No. 32:8/3. Furthermore, some
members speak of the ijtih�ad forms to be applied in the work of the Academy. The former
president of the IFA and the Grand Mufti of Saudi Arabia, iAbd al-iAzı̄z ibn B�az (term
1992–99), emphasizes that the constituent council’s decision to create the fiqh academy ema-
nated from the Muslims’ need for insight into the religion and for explaining and establishing
the most evidential or authoritative view (r�ajih: ) on the disputed issues.80 The required form
of ijtih�ad in this case corresponds to ijtih�ad tarjı̄h: . This ijtih�ad category in classical law
includes those who know their school of law and its proofs by heart. Furthermore, they are
qualified to weigh and evaluate the arguments or the legal opinions. However, they show a
deficiency in terms of memorizing the views of their school or reasoning and knowledge of
the fundamentals.81 The Saudi member S: �alih: al-Fawz�an mentions in a study based on the
H: anbalı̄ school another ijtih�ad form that the IFA of the MWL exercises: the need for the ex-
ercise of ijtih�ad in dealing with the emerging issues. As the absolute ijtih�ad82 is no longer pos-
sible, the ijtih�ad nowadays should be exercised in two forms, ie as ijtih�ad madhhabı̄, which he
characterizes as selecting the predominant view (r�ajih: ) among the diverse jurists’ views and
which offers a solution to the problem under study. The second form is ijtih�ad juzjı̄ (partial
ijtih�ad), by which al-Fawz�an understands the exercise of ijtih�ad only in certain areas of law
that the scholars in question are well versed in. In particular, this ijtih�ad should be practiced
in a collective manner within the framework of a fiqh academy.83 In light of the IFA’s

77 Cf Majmai al-Buh: �uth al-Isl�amı̄ya (ed), al-Mujtamar al-awwal li-majmai al-buh: �uth al-isl�amı̄ya (Majmai al-Buh: �uth al-
Isl�amı̄ya 1964) 394.

78 Cf Islamic Fiqh Academy (IFA), Majallat majmai al-fiqh al-isl�amı̄ 1 (5th edn, R�abit: at al-i�Alam al-Isl�amı̄ 2003) 327.
79 Ibid 301–4.
80 Ibid 18.
81 For an exposition of the various levels of ijtih�ad qualifications, see Jal�al al-Dı̄n iAbd al-Rah: m�an al-Suy�ut: ı̄, Kit�ab al-Radd

ial�a man akhlada il�a l-ar :d wa-jahila anna al-ijtih�ad fı̄ kulli ias: rin far :d (Maktabat al-Thaq�afa al-Dı̄nı̄ya) 38–42; al-Nawawı̄ (n 16)
75ff; Ibn H: amd�an (n 17) 16ff; and Ibn al-Qayyim (n 23) vol 6, 125ff. On this, see Hallaq (n 4) 1–23; and Poya, Anerkennung
des Iǧtih�ad, 69ff.

82 This type of ijtih�ad requires a legal scholar who, independent of belonging to a school of law or another scholar, develops
his or her own methods for finding law and, accordingly, independently makes his or her own legal decisions. Thus, he or she
is able to derive norms directly from the sources of law, the Qurjan and the Sunna, and to found a school of law.

83 Cf IFA (n 78) 271ff.
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classification in its Decision No. 32:8/3, the above-mentioned norm-finding methods are
assigned to the second through fourth ijtih�ad classes, namely ijtih�ad fı̄ l-madhhab, ijtih�ad
tarjı̄h: , and ijtih�ad juzjı̄, and do not relate to the first category, ijtih�ad mut: laq, which the
Academy attributes to the law school founders.84

This close connection of the legal finding methodology practiced by the IFA of the MWL
to the views of classical Islamic law, however, diverges from the indigenous Wahh�abı̄ doctrine
held by the majority of its members, namely the Saudis, and especially the president of the
academy. Muh: ammad ibn iAbd al-Wahh�ab (d. 1792), founder of the Wahh�abı̄ movement,
and his early followers criticized or rejected the adoption of views of the older legal scholars.
Instead, they had an affection for the practice of ijtih�ad based directly on the Qurjan and
Sunna.85

However, this change in the former Wahh�abı̄ doctrine was not led by the IFA, but rather
imitated. A review of the norm-finding methodology of another indigenous Wahh�abı̄ institu-
tion that also emerged earlier than the IFA in 1971, namely the Council of Senior Scholars
in Saudi Arabia (CSS), reveals a correspondence with that of the IFA. In his study on
Wahh�abı̄ legal theory based on fatwas issued by the CSS and its permanent Committee for
Scientific Research and Legal Opinion (CRLO; Lajna d�ajima li-l-buh:�uth al-iilmı̄ya wa-l-ift�aj),
Muhammad Atawneh states that contemporary Wahh�abı̄s seem to have departed from the
classical text-based legal theory of the H: anbalı̄s—which Ibn iAbd al-Wahh�ab also empha-
sizes.86 These Wahh�abı̄s adopt the legal discovery model prevalent in other areas of the
Islamic world which relies on Qurjan, Sunna, consensus, and analogy.87

Atawneh also emphasizes the main use of the tarjı̄h: as a norm-finding method in contem-
porary Wahh�abı̄ legal methodology88 and the work of the CRLO: ‘CRLO jurists approached
all of these cases in roughly the same way, reviewing opinions provided by classical jurists
and then practicing tarjı̄h: in order to determine the preponderant opinion.’89 Taking into ac-
count the evidence that many members of the Academy are scholars from CSS and their
Permanent Committee (CRLO) and the fact that this methodology harmonizes with the
conception of ijtih�ad by the foreign members of the Academy, this decision can be explained.
It allowed the Saudi fiqh bodies to be aligned with the views of other Muslim directions, es-
pecially the traditionalists who are in favour of adhering to the traditional law school system.
On the other hand, the CSS has only Saudi members, the majority of whom are Wahh�abı̄. Its
members follow the same methodological orientation, thus, one can perhaps speak of an ad-
aptation of Wahh�abı̄ legal theory or a practical implementation, especially within the CSS, to
the real circumstances of society. A trigger for this transformation within contemporary
Wahh�abı̄ legal theory would be the attempt to overcome the challenges of modernity by
means of Islamic legal instruments.90

In its general features, the methodological orientation of the IFA has similarities with the
methodological principles of other international fiqh organizations, ie the Academy of Islamic
Studies of the Azhar mentioned above and the International Islamic Fiqh Academy (IIFA) of
the Organization of Islamic Cooperation (OIC), which was founded in Jeddah in 1981.
However, they all have different formulations with regard to certain points. The IIFA of the
OIC, for example, issued some basic principles for the research procedure of the issues to be

84 Cf IFA (n 78) 325ff.
85 Cf Wild (n 42) 676; Muh: ammad i�Id iAbb�ası̄, al-Madhhabı̄ya al-mutaias: s: iba hı̄ya al-bidia (al-Maktaba al-Isl�amı̄ya) 13–21;

Muh: ammad Sult:�an al-Mais: �umı̄ al-Khujandı̄, Hadı̄yat al-Sult:�an il�a muslimı̄ al-y�ab�an (Jamiı̄yat Ih: y�aj al-Tur�ath al-Isl�amı̄) 39–44;
and Natana J DeLong-Bas, Wahhabi Islam: From Revival and Reform to Global Jihad (Oxford University Press 2009) 93.

86 Cf DeLong-Bas (n 85) 97.
87 Cf al-Atawneh (n 44) 18.
88 Ibid 77.
89 Ibid 24.
90 Ibid 14.
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dealt with by the Academy in the course of its first conference in 1984. One of these princi-
ples is that the determination of law should be based on evidential sources of law. In this re-
gard, the legal norms identified should also realize the recognized goals of the Shariiah
(maq�as: id al-sharı̄ia) and seek facilitation. In addition, the resolution emphasizes that research
should be reality-based and guided by the following standards: First, the ijtih�ad should be
based on Islamic foundations and take into account the goals of the Shariiah and interests.
At the same time, researchers are required to adhere to the methodology of comparative ju-
risprudence and to demonstrate objectivity and tolerance in the event of a disagreement by
making the decision on the grounds of a majority vote. Furthermore, the legal opinions and
studies shall be based on authentic evidence from the Islamic sources.91 Moreover, according
to the resolution (104:11/7), the Academy makes use of another genre of legal literature,
namely fatwa literature:

Making use of the heritage of Fiqh fatwas (Nazilahs) of all their forms in finding solutions
to contemporary issues, whether in connection with the methodology of fatwa in the light
of the general rules of Ijtihad (personal reasoning), Istinbat (inference), Takhreej (interpre-
tation) and Fiqh rules, or in connection with Fiqh branches which Faqeehs (scholars of
Fiqh) had previously dealt with issues similar to them in practical applications in their
times.92

In addition, experts from other fields of knowledge should be used and consulted, accord-
ing to the question to be investigated. The promotion of interdisciplinary cooperation with
specialists of other fields is emphasized by the IIFA through Resolution No. 153:17/2.93 In
the methodological foundations of the IIFA, its selection between the views of earlier schools
relies on the evidential value of the view or the authenticity of its source as well as the realiza-
tion of the ‘aims of the Shariiah’. These were emphasized as the main criteria, especially in
the last century by North African M�alikı̄ scholars, such as al-T: �ahir ibn i�Ash�ur and iAll�al al-
F�ası̄ (d. 1974). Thus, the academy provided a space for the application of ijtih�ad through this
balancing process.

In general, the research approaches of the fiqh academies in the Middle East are closer to
the traditional direction, which vehemently defends the continued existence of the traditional
law schools and thereby fosters the use of tarjı̄h: . It is noteworthy, however, when comparing
the methodological approaches of these academies, that only the Azhar Academy explicitly
mentioned absolute collective ijtih�ad that leaves the door open to higher levels of ijtih�ad—at
least theoretically. In contrast, the other academies—whose headquarters are in Saudi
Arabia, especially the IFA of the MWL—show restraint. The latter grants only limited space
to the ijtih�ad or its higher levels. Moreover, the analysis of the functioning of the fiqh acade-
mies or other fiqh bodies shows that their exercise of collective ijtih�ad is fundamentally based
on the results of the individual ijtih�ad of each member.94 In this regard, the individual ijtih�ad,
in the form of the research results of individual members on the issue at hand, forms the ba-
sis or the first step of the entire collective ijtih�ad process. It does not matter whether these
results are based on the methods or the legal material of any school of law. It may also hap-
pen that only some of the results are arrived at by analogy with earlier views of the schools,
and in some cases, they represent newly developed legal views, since a couple of members

91 Cf IIFA-AIFI, ‘Resolution Nr. 153:17/2: Regarding Fatwa: Conditions and Etiquette’ in IIFA-AIFI.org (June 2006),
<https://iifa-aifi.org/ar/2203.html> accessed 15 May 2022.

92 Resolutions and Recommendations of the Council of the Islamic Fiqh Academy (2000) 240.
93 Cf IIFA-AIFI (n 91).
94 Cf Ahmed Gad Makhlouf, Das Konzept des kollektiven iǧtih�ad und seine Umsetzungsformen: Analyse der Organisation und

Arbeitsweise islamischer Rechtsakademien (Peter Lang 2018) 186.
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did not find a suitable solution in the existing views of the schools. It is furthermore quite
possible that all the results will differ from the existing views, especially in the case of newly
emerging issues that were not settled by pre-modern schools of law. This process of individ-
ual ijtih�ad is carried out by each member in the period before the convening of the (annual)
conference of the respective fiqh institution. Subsequently, during the meetings, these work-
ing results or legal opinions are weighed by all members in the following discussion rounds.
This weighing (tarjı̄h: ) is based on mutual consultation among members as well as consulta-
tion with experts from other fields of knowledge. The discussions lead to a decision that is ei-
ther based on one of the different views of the participants or represents a new opinion that
has emerged from the exchange of views. At the end of the process, therefore, a unanimous
or majority collective decision is reached. In this way, collective fiqh bodies link the ijtih�ad
with the tarjı̄h: process and thus apply both in a single process, in contrast to conventional
madh�ahib.95

4 . C O N C L U S I O N A N D O U T L O O K

Islamic jurisprudence practiced within the traditional schools of law was characterized by the
linkage of ijtih�ad and tarjı̄h: . Thus, tarjı̄h: aims to prepare and make applicable the present ex-
tensive body of legal material that arose from the largely individually practiced ijtih�ad activi-
ties. On the one hand, this tarjı̄h: practice was operated in the context of the delimitation
between the various madh�ahib (Islamic law schools) under a general aspect. On the other
hand, tarjı̄h: was essential as well on an internal level within the single madhhab that com-
prises the procedure of legal finding and legal opinions of different scholars of a single
school.

In modern usage, tarjı̄h: is not only a method of weighing and choosing a legal view that
among the diverse views of pre-modern law most closely adapts to the current social circum-
stances. Moreover, tarjı̄h: is integrated in the process of developing new legal doctrines. In
particular, tarjı̄h: is developed and modified in modern times in the field of codification of
Islamic law and through the functioning of the collective fiqh institutions. While takhayyur
had a complementary function in the case of the impossibility of tarjı̄h: in the pre-modern
phase, in the modern period the application of the takhayyur method—in a comparable func-
tion resembling the tarjı̄h:—has emerged. In this regard, takhayyur (selection) signifies to se-
lect from the various views of the schools of law the most suitable position for a certain
purpose. While ijtih�ad aims to identify new solutions to social concerns through independent
legal reasoning and thus evokes a plurality of probabilities or ambiguities, tarjı̄h: and takhayyur
intend to select and adopt a one legal view out of ijtih�ad’s outcomes. Tarjı̄h: differs from
takhayyur in that tarjı̄h: is the preference of one view among several based on soundness of
evidence.

Within the framework of the fiqh institutions that emerged in the 20th century, tarjı̄h: is
subject to conceptual and operational changes, characterized by its collective and interdisci-
plinary approach. These developments were made progressively during the 20th century and
are characterized, by and large, by attempts to dissociate from taqlı̄d (as uncritical adherence
to earlier legal views), such as the approach of the LBM of the UN in the first decades in par-
ticular or that of the IFA of the MWL. Thus, they mark a step towards ijtih�ad, especially in
the work of the Majelis Tarjı̄h: of the Muhammadiyah and the IIFA of the OIC. The process
of tarjı̄h: of these collective fiqh Institutions refers not only to weighing and choosing between

95 For detailed account of the workings of various bodies of the collective ijtih�ad, see Ahmed Gad Makhlouf, ‘The Doctrinal
Development of Contemporary Islamic Law: Fiqh Academies as an Institutional Framework’ (2021) 10(3) Oxford Journal of
Law and Religion 473–76.
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the views of the pre-modern legal literature but also to weighing and choosing between legal
views of the individual members of the respective fiqh institutions regarding the issue under
study. The operation of these fiqh institutions combine the ijtih�ad with the tarjı̄h: and thus ap-
ply both in one and the same process. This marks a contrast to conventional madh�ahib which
practiced ijtih�ad and tarjı̄h: in two chronologically distinct phases. The tarjı̄h: is further
equated with the process of ijtih�ad in the methodology of the Majelis Tarjı̄h: of the
Muhammadiyah or understood as synonyms. It is also noted that while the Indonesian fiqh
institutions call themselves ‘tarjı̄h: councils’, they in fact use other ijtih�ad forms. Conversely,
while the Arab fiqh academies more often apply the term ijtih�ad, they in fact frequently per-
form modified forms of tarjı̄h: . This contradictory use of the concepts can be attributed to the
different histories of the term ‘ijtih�ad’ in the two regions, especially in the last century. While
scholars in Southeast Asia are reluctant to apply ijtihad, legal scholars in the Arab region—
where the movement of Muh: ammad iAbduh (d. 1905) or Ibn iAbd al-Wahh�ab originated—
strive to apply the concept of ijtihad.96

A profound survey of the substantive development of Islamic law in the present requires
more thorough studying of the work of collective fiqh bodies that nowadays are spreading
not only in Muslim countries but also in the West. Thus, it is recommended that the resolu-
tions of the fiqh academies are analysed in detail as a modern form of Islamic legal discourse.
Consequently, the goal of some kind of discourse analysis should be to focus on analysing
the working results of these fiqh bodies, considering linguistic and legal aspects and address-
ing possible rhetorical strategies in order to close another gap. With the help of such an in-
vestigation, it will be possible to advance further in understanding the substantive–discursive
development of Islamic law in the present era. Moreover, such an analysis could provide an
outlook on the further development of Islamic norms and their potential adaptation to the
coexistence in pluralistic interreligious societies.

96 See Muhammad Qasim Zaman, Modern Islamic Thought in a Radical Age: Religious Authority and Internal Criticism
(Cambridge University Press 2012) 53ff.
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